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The bankers of New York 
and allied financial inter- 
ests, welcome the bankers from all 
sections of the country and their 
friends, upon the occasion of the 
thirtieth annual convention of the 
American Bankers’ Association. In 
this great city, of which all its citi- 
zens may well feel proud, the visit- 
ing bankers will receive a cordial 
hand of greeting and will find the latch 
string hanging out at all our finan- 
cial institutions. In addition to par- 
ticipating in the imgortant affairs 
of business and giving consideration 
to the important topics which will 
come up for discussion at the daily 
sessions of the convention, there will 
be many opportunities for sight- 
seeing and partaking in the wealth of 
varied entertainment with which the 
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metropolis abounds. May the stay 
of all prove both enjoyable and 
profitable, and long remain a pleas 
ant memory,bothto hosts and guests. 


A man named Hurley was 
te hg the freight agent of the 
B. & O. at Alexandria, 

Va. A check in favor of the rail- 
road company, drawn on the First 
National Bank of Alexandria, was 
indorsed by Hurley, without author- 
ity, and collected from the bank. 
Hurley misappropriated the proceeds 
and the railroad company then sued 
the bank for the amount of thecheck. 
The decision of the case by the su- 
preme court of appeals of Virginia is 
made under the new Negotiable In- 
struments Law, and the bank is held 
not liable. The court refers to the 
conflict of authority which has here- 
tofore existed in different jurisdic- 
tions upon the question whether an 
ordinary, unaccepted, check is an 
assignment, which gives the holder 
the right to sue the bank if it re- 
fuses to pay, when in funds, and 
says the necessity of deciding this 
conflict is obviated by the new law, 
“the object of the codification of the 
law with respect to negotiable in- 
struments being to relieve the courts 
of this duty, and to render certain 
and unambiguous that which had 
theretofore been doubtful and ob- 
scure, so that the business of the 


Checks in 





576 THE BANKING 


commercial world, largely transacted 
through the agency of negotiable 
paper, might be conducted in obedi- 
ence to a written law emanating from 
a source whose authority admits of 
no question.” 

As that law plainly provides that 
a check is not an assignment and the 
bank is not liable to the holder un- 
less and until it accepts or certifies 
the check, and further that the aé¢- 
ceptance must be in writing and 
signed by the acceptor, in order to 
afford a cause of action, the court 
had no difficulty in deciding that 
there was no cause of action in 
favor of the holder against the bank 
on the check, which had not been 
accepted in writing by the bank, even 
if its payment to the wrongful 


holder could be construed as an oral 
acceptance in favor of the rightful 


holder. 


We publish elsewhere an 
extended communication 
which Mr. James C. Hallock, 
the well-known expert on 
out-of-town collections, has sent to 
the Attorney-General of the United 
States in behalf of certain New England 
banks, complaining that the New York 
Clearing House, in enforcing its fixed 
charges for collecting out-of-town 
checks, is violating the Anti-Trust Law 
andcontaininga lengthy argument in 
support of his contention. Of course, 
the Journal in giving space to this 
communication, does so solely from 
the standpoint of giving information 
to its readers, of the latest develop- 
ments and doings in the problems 
and disputes which have sprung out 
of the modern business of out-of- 
town collections. While providing a 


The 
Clearing 
House 
Charges. 
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forum for the discussion of both 
sides of any controversy upon a sub- 
ject pertinent to its columns,it must 
not be regarded, from the mere fact 
of publication, as necessarily indors- 
ing or advocating the views of any 
contributor or writer of a communi- 
cation which it may publish—it may 
do so to attack or to criticise, as 
well as to favor and commend. 
With respect to the communication 
now published we will not, at this 
writing, attempt any extended com- 
ment nor expression of view upon 
the merits and validity of the argu- 
ment presented. We will probably 
do so later. Originally, checks were 
a local instrument of payment only, 
confined to the locality wherein both 
depositor and bank were located. 
If a man had a debt to pay ata 
distance, he did not think of mailing 
his local bank check to his creditor, 
but would purchase a bill of ex- 
change from the seller of such an 
instrument drawn upon the locality 
of the creditor. But as interstate 
commerce has grown to large pro- 
portions, so has the local bank 
check, as an instrument of payment 
of commercial debts, evoluted in 
function, so that to-day, drawn upon 
the bank at the place of the debtor, 
it is mailed to his creditor all over 
the country, upon whom the burden 
is placed of having it sent back and 
collected. The creditor deposits the 
check in his hank, and his bank un- 
dertakes the duty ofcollecting it rom 
the distant bank of payment. Now 
while the economies of the subject 
point to the establishment of the 
clearing house principle extended 
over stated areas of country—the 
establishment of a certain number of 
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clearing zones or districts to cover 
the entire country—as the method 
best suited to speedily and least ex- 
pensively obtaining payment and 
redemption of the check, this is 
something which, while in process of 
accomplishment, will take much time 
before the system is perfected. And 
the question arises, is there anything 
wrong or unlawful in the banks ofa 
particular city agreeing with one 
another, in view of the labor and 
expense of collecting distant checks, 
that they will each require a stated 
fee for their services in collecting 
checks on this locality, and another 
stated fee, for collecting on that lo- 
‘cality? The laborer is worthy of his 
hire, and it will not be denied that 
any particular bank, acting inde- 
pendently, has the right to fix such 
scale of charges for its services in 
making collections, as it sees fit. 
When the banks of a particular 
city unite upon such a scale of 
charges and agree to maintain them, 
or pay a penalty for breaking the 
agreement, does this violate any law, 
state or national? The argument is 
that the check which traverses the 
state line in payment of goods sold 
by the creditor in one state to the 
debtor in another, is a part and 
parcel of the transaction—that inter- 
state commerce is not alone’ the 
shipping of goods between the states, 
but includes the checks sent back in 
payment—and that when any com- 
bination of collecting agents in a 
natural channel of collection, com- 
bine together and make charges 
which are higher than those of other 
agents in other collecting centers out 
of the natural channel, to this ex- 
tent there is an unlawful restraint 


of commerce and diversion from its 
natural channels, to the more re 
mote, but more reasonable, centers 
and channels of collection—for ex- 
ample, like a huge rock, placed in 
the center and blocking the channel 
of a stream, with a fissure cut 
through sufficient for boats to pass, 
this fissure guarded by a sentry who 
says to all owners of boats loaded 
with cargo from above, “pay my 
toll and you may pass through and 
on down the stream; otherwise, you 
must make a wide detour, through 
another channel from above to be- 
low, that will cost you several more 
days of time’”’ 

We are not prepared to admit that 
because the banks in a city, located 
in a direct channel of collection be- 
tween two points, agree to maintain 
a fixed rate of charges for their ser- 
vicesin making collections—even con- 
ceding such charges may be profit- 
able and not merely for reimburse- 
ment—virtually saying, pay our 
charges or send your collections else- 
where—are guilty of a violation of 
the anti-trust act which brands as 
illegal ‘“‘every contract, combination 
in the form of trust or otherwise in 
restraint of trade orcommerce among 
the several states or with foreign 
nations.” This language is very gen- 
eral in its import and, as the cir- 
cuit court in the Northern Securities 
Case said, ‘“‘it indicates that Con- 
gress, being unable to foresee and 
describe all the plans that might be 
formed, and all the expedients that 
might be resorted to, to place res- 
traints on interstate trade or com- 
merce, deliberately employed words 
of such general import as, in its 
opinion, would comprehend every 





578 THE BANKING LAW JOURNAL. 


scheme that might be devised to oc- 
complish that.’’ But we think the 
line should be drawn to exclude, 
rather than include, within its mean- 
ing, a class of cases where a number 
of banks agree to charge a stated, 
uniform rate for services rendered, 
even though those services relate to 
a class of instruments which are 
used in payment of interstate com- 
merce. That, we think, would be go- 
ing too far beyond the horizon of 
Congressional intent. Banks in par- 
ticular cities in different parts of the 
country, have, in many instances, in 
view of the “‘dunning draft’”’ nuisance, 
combined in agreeing that they will 
refuse to receive such drafts for col- 
lection unless accompanied by a 
fixed small fee. The dunning draft 
is a medium by which payment of 
goods embraced in interstate com- 
merce is effected. Could it be main- 
tained that because of such agree- 
ment (by which the drawing credi- 
tor is obliged to pay in advance, the 
small compensatory fee necessary to 
cover the trouble in handling the 
draft, omitting to do which, he would 
have to send his bill for collection to 
the local lawyer, who would prob- 
ably charge him one-half or more), 
the anti-trust law is violated, and 
interstate commerce, as represented 
by the dunning draft, restrained and 
diverted, from the inexpensive bank 
collector to the more expensive at- 
torney collector? Likewise, concern- 
ing the use of the local check for the 
payment of distant accounts. Many 
have regarded it as usurping the 
function of the bill of exchange, and 
as not a legitimate instrument ex- 
cept for local payments. From a 
theoretical standpoint the question 


of its legitimacy for other than local 
payments is even yet debatable, 
though from the practical standpoint, 
the country check—evil as it is con- 
sidered by some—has come to stay. 
Butin the present uncertain situation 
of the local check, not yet universally 
recognized as a proper medium of 
interstate payment, even if we admit 
the soundness of the argument that 
any medium of payment used is a 
part of interstate commerce, it is 
going too far, we think, to hold that 
a combination of charges for its col- 
lection, by force of which the unwel- 
come instrument is sent to other 
agency channels, is a combination in 
restraint of trade or commerce be- 
tween the states within the meaning 
of the anti-trust law. 

The only official attempt that we 
know of, to bring banks adopting a 
scale of collection charges, within the 
provisions of an anti-trust law oc- 
curred inthe state of Kansas in 1893. 
The banks of Ottawa, Kansas, had 
adopted a fixed rate of charges for 
collections. The anti-trust law of 
Kansas provided that contracts to 
prevent competition in importation, 
transportation or sale of articles, or 
loan or use of money, or to fix at- 
torneys’ or doctors’ fees, or con- 
tracts to control the price of “any 
other services,’’ were unlawful and 
void. Attorney-General Little wrote 
a letter of instructions to the county 
attorney at Ottawa to prosecute the 
banks for violation of the law. We 
are not informed that the matter 
went any further. But in the case 
of the Kansas statute, there was 4 
specific enumeration of contracts to 
control the price of services, while in 
the Anti-trust law of Congress, the 
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language is in general terms only. 

We will here repeat what we said 
in the Journal for July 1893 con- 
cerning this action: 

“Freedom of contract is fundamen- 
tal in our law, and while trust combi- 
nations whichcontrol the product and 
price of commodities, stifle competi- 
tion, and in other ways work injury 
to the general public, are against 
public policy, it is clear that there 
is a line of demarcation, not fully 
drawn, which separates the illegal 
trust combination from the legiti- 
mate banding together to prevent 
ruinous competition.” 

We have not intended, in what we 
have said above, to be at all ex- 
haustive in the consideration of Mr. 
Hallock’s very ably written com- 
munication. As said, we will prob- 
ably, in a later number, give a more 
thorough discussion of the proposi- 
tions advanced. And we would be 
glad to publish the views of any 
of our readers upon the questions 
raised. 


The Rubber Many business men re- 
Stamp. ceive so many checks 
each day that it would 

take a good part of their time if 
they individually had to indorse their 
name upon each, There has conse- 
quently come into use the rubber 
stamp of signature of the payee of 
the check and order to pay his bank 
of deposit, and confidential clerks are 
often authorized to use the stamp 
for the purpose of indorsing over 
checks to the employer’s bank only. 
A judge of the Supreme Court has 
recently declared the validity of the 
tubber stamp for the purpose of in- 


dorsing paper to be deposited in 
bank, in these words: 

“At the beginning of the present 
practice (of using rubber stamp in- 
dorsements) not many years ago, 
banks required of each customer a 
letter or other paper of request and 
indemnity. Increase of business to a 
volume rendering the elder practice 
impracticable in many cases, espec- 
ially of cashiers of banks, brought 
the convenient substitute of a stamp 
for the written name of the payee, 
into use, until the usage ripened into 
the custom recognized by the Clear- 
ing House and its members and by 
the sub-Treasury since its affiliation 
with that institution; savings banks 
alone, of financial concerns, still 
standing aloof.” 

But the authority to a clerk to 
use a rubber stamp bearing his em- 
ployer’s name and then deposit checks 
in bank will not, of course, be en- 
larged by implication into an au- 
thority to indorse his employer’s 
name on the back of checks and ne- 
gotiate them outside. A decision 
afirmiug this proposition, although 
it is so clear as not to need affirm- 
ance, will be found published in this 
number, wherein the proposition is 
also held that the fact that an em- 
ploye has been entrusted with checks 
bearing his employer’s genuine in- 
dorsement, to have -cashed, affords 
no authority to forge the employer’s 
name to other checks. 

The above stated propositions are 
so self-evident that it would hardly 
seem necessary for the sanction of a 
judicial decision to sustain them, and 
yet the trial justice, in the case we 
refer to, actually held that the em- 
ployer was estopped from claiming 
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that his indorsement as payee had 
been forged by his clerk and that 
his checks had been wrongfully ne- 
gotiated by the latter, because of the 
use by the clerk of the rubber stamp 
for purpose of deposit only, and also 
because the clerk had cashed certain 
other checks bearing his employer’s 
genuine indorsement, and it has re- 
quired an appeal to the Appellate 
Term of the Supreme Court to ob- 
tain a reversal. 


Animportant ruling under 
the bankruptcy law is re- 
ported in this number. 
Where the customer of a 
bankindorses over to the bank, notes 
of his own customers, by way of dis- 
count, and then is thrown into bank- 
ruptcy by his creditors before the 
notes mature, having at the time a 
credit balance on deposit inthe bank’s 
hands, the bank is entitled to apply 
the deposit upon the notes indorsed 
by the customer, provided the paper 
matures within a year of the bank- 
ruptcy adjudication. The rule is dif- 
ferent under the statutes of New York 
and Pennsylvania, but the Bank- 
rupt Act, it is declared, permits the 
set-off in such a case. 


Set Off 
Against 
Bankrupt. 


A decision of the circuit 
courtfor Allegany county, 
Pennsylvania, is reported 
in this number where a 
Baitimore bank sent checks for col- 
lection to a bank at Lonaconing, 
and the last named bank sent them 
to a bank at Frostburg. The Lona- 
coning bank failed and the Frost- 
burg bank collected the checks. The 
question involved was whether the 


Right to — 
Collection 
Proceeds. 
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Baltimore bank was entitled to the 
proceeds in the hands of the Frost- 
burg bank, or whether the receiver 
of the Lonaconing bank was entitled 
to them on the theory that title to 
the checks passed from the Balti- 
more bank to that bank, when they 
were transferred and that bank was 
the owner when it failed. The decis- 
ion is that no case of transfer of 
title was made out, the Baltimore 
bank remained the owner, and was 
entitled to the proceeds. The form 
of indorsement used by the Balti- 
more bank was ‘“‘Pay to the order 
of any bank or banker.’’ It was 
agreed in the case that this form of 
indorsement, according to the cus- 
tom and usage of bankers, indicated 
that the checks were transmitted for 
collection. This accords with the 
legal construction of such a form of 
indorsement, as defined in several 


cases which we have published, name- 
ly, that it is an agent-creating and 
not a title-conveying form. 


We notice the legisla- 
ture of Ohio has re- 
pealed that provision 
of the Saturday Half-Holiday law, 
which limited its provisions to cities 
or municipalities in the state con- 
taining 50,000 or more inhabitants. 
As the law stands now, it applies to 
the entirestate. The repeal was wise, 
as with the limitation to the larger 
cities, there was grave doubts as to 
its constitutionality. The Ohio con- 
stitution contains a provision that 
“all laws of a general nature shall 
have a uniform operation through- 
out the entire state,” and one of the 
circuit courts in Ohio had already 
held the law unconstitutional, in view 


Half Holidays 
in Ohio. 
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of its limitations. * The repeal of the 
limitation removes all question. 

Indiana, also, has a Saturday half- 
holiday law, limited to cities of more 
than 100,000 inhabitants—at pres- 
ent Indianapolis, alone, coming with- 
in its provisions—but there is not 
the same question as to the consti- 
tutionality of the law, by reason of 
such limitation, in that state. The 
Indiana Constitution also has a provi- 
sion that “Inallthe cases enumerated 
in the preceding section and in all 
other cases where a general law can 
be made applicable, all laws shall be 
general and of uniform operation 
throughout the state;’’ but the su- 
preme court of Indiana has held that 
whenever a legislature determines, by 
the enactment of a_ statute, special 
or local in its character, that a gen- 
eral law cannot be made applicable 
and of uniform operation through- 
out the state upon the subject em- 
braced in such statute, and such sub- 
ject is not one of those enumerated 
in the constitution where a general 
law can be made applicable, such de- 
termination of the legislature is final 
and conclusive and is not subject to 
review by the courts. 


The owner of an indorsed 
note delivered it to the 
collection clerk of a bank 
in the city of New York, 
saying he was to be absent from the 
city when the note matured; that 
the maker was irresponsible, and that 
he wauted the note protested care- 
fully so as to be sure and hold the 
indorser, and he handed the clerk 
a card bearing the name and ad- 
dress of the indorser, where notice 


Neglect of 
Collection 
Clerk. 
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of dishonor was to be sent. Three 
months later, when the note ma- 
tured, it was presented to the maker 
and dishonored and then handed to 
a notary who, after protesting, in- 
quired of the collection clerk as to 
the address of the indorser and the 
collection clerk said he did not know 
theaddress. Consequently notice for 
the indorser, instead of being sent 
as instructed, was enclosed in an 
envelope addressed to the owner of 
the note who, being absent, did not 
receive it, and the indorser escaped 
liability. The consequences to the 
bank from this neglect of the collec- 
tion clerk are set forth in a decision 
which we publish in this number, 
wherein it is held liable for damages 
sustained by the owner of the note. 

Doubtless the large metropolitan 
banks, which daily handle numerous 
collections, have such effective sys- 
tems that instructions concerning in- 
dorsers are recorded and seldom 
overlooked, even in case of change 
of position of clerks between the time 
of receiving, and of acting upon, the 
instructions; but the case we publish 
certainly shows one instance of a 
costly mistake, and its facts are use- 
ful as an experience and a warning 
to be careful. 


The State Associa- 
tion of Savings Banks 
is working to secure 
the repeal by the next 
legislature of the franchise tax on 
savings banks, for which purpose it 
has appointed a committee, which 
purposes to prepare a series of terse 
arguments dealing with this question, 
and to distribute them in large quan- 


The 
Savings Bank 
Franchise Tax. 
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tities throughout the State in order 
to educate public opinion and create 
a sentiment in favor of repeal. 

The leaflets which will be circula- 
ted will show that the injustice and 
fallacy of taxing savings banks is 
maintained by leading authorities on 
taxation. They will also show that 
its impolicy is no less strongly urged 
' by those who believe that society is 
best served by exempting beneficent 
activities from taxation. 

Until 1901 the policy of the State 
of New York was to encourage thrift 
by exempting savings banks from 
taxation, and by so strictly limiting 
investments as to assure depositors 
against loss. The policy of non-tax- 
ation was abandoned in the year 
named, when an annual franchise tax 
was imposed upon savings banks 
equal to one per cent. of the par 
value of its surplus or guaranty fund, 
which fluctuates with the market, 
and on their undivided earnings. On 
January 1, 1904, the par value of 
the aggregate surplus of all the sav- 
ings banks in the State was $77,- 
595,753.77. In addition to this 
there was subject to taxation the 
amount of the interest accrued be- 
tween the date of the last dividend 
to depositors and the date of assess- 
ments for taxation—in effect, a tax 
of one per cent. upon nearly one- 
half of the amount of the annual 
dividends. The number of savings 
bank depositors in the State on July 
1st last was 2,406,660. Practically 
all of these are of the poorer class, 
while the great majority of them are 
wage-earners. Capitalists seeking in- 
vestments are excluded by the oper- 
ation of the law, no single account 
- being allowed to exceed $3,000. The 
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average of all thé savings bank ac. 
counts on January Ist was about 
$477.00. It is thus seen that the 
savings-bank tax falls almost wholly 
upon people of very slender means, 
The general contention of the com- 
mittee will be the impolicy of dis- 
couragement of thrift by the imposi- 
tion of a tax. 

It is true that other States derive 
a revenue by taxing savings banks, 
but in all such States a much greater 
latitude is allowed savings-bank trus- 
tees in making investments, so that 
the interest earned by the banks is 
larger and depositors can therefore 
afford to pay a moderate tax. In 
this State conditions are different. 
The law strictly limits the invest- 
ments to securities specified by the 
law itself. Security being properly 
placed in advance of profit, savings 
bank investments in this State can 
earn only the lowest rates of inter. 
est. Consequently any tax upon those 
earnings comes as a heavy burden 
upon depositors, for whose sole bene- 
fit savings banks exist. Thereduction 
ofearnings, already small, tends great- 
ly to discourage the habit of thrift by 
making accumulations very slow. 

The committee have already pre- 
sented to the two political parties 
in this State the reasons why the 
savings-bank tax should be repealed, 
with a request that they define their 
attitude in relation to the subject in 
their platforms. This has already 
been done by the Republican party, 
and undoubtedly will be at the ap- 
proaching Democratic convention, 
the Democrats, with wise political 
foresight, having two years ago an- 
nounced the position of their party 
on this subject. 
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A PRACTICAL SERIES 


THE LAW OF BANK CHECKS. 


A course of study of the rules of law and the established customs of busi- 
ness which have grown up and now exist in the United States 
governing the issue, use and redemption of the bank check. 


Il. DEFINITION AND REQUISITES OF A CHECK (Continvep). 


THE ORDER TO PAY (AND OTHER 
MATTERS). 

. Order to Pay. 

. Check Payable In Exchange. 

3. Check Payable With Exchange. 

. Restriction On Channel of Collection, 

5. Statement of Consideration. 


. Check “In Full.” 


E have heretofore considered 

the date, the payee, amount 

and drawee as separate ele- 
ments of a check. Before taking up 
the important subject of signature, 
we will treat of the order to pay, and 
certain other matters connected, or 
which may be connected, with the face 
of the check. 

THE ORDER TO PAY. 


The check, being an order and au- 
thority from the customer to his 
banker, to pay the amount named, 
it must contain words clearly ex- 
pressing an order that the bank 
shall pay the amount. No particu- 
larformulais necessary, but the order 
Should be so distinctly expressed as 
to leave no uncertainty as to what 


the intent of the customer really is. 
If the words used have an uncertain 
or doubtful meaning, the banker is 
fully justified in declining to honor 
the check. The general formula is 
“Pay to the orderof”’ or ‘‘Pay to —— 
or order.’”’ Sometimes a customer in 
issuing his check crosses out the 
words “or order’’ following the payee’s 
name. This destroys the negotiabil- 
ity of the check. A check payable to 
John Smith only without the word 
‘order,’ or other equivalent expres- 
sion indicating the intent of the drawer 
that the check shall be negotiable, is 
not a negotiable instrument. It is 
payable to the payee only and the 
bank has no authority to pay it to 
any one else. 


CHECK PAYABLE IN EXCHANGE. 


Sometimes a check will contain a 
clause ordering the banker to pay 
the amount, ‘in exchange on New 
York,” or “‘in exchange on Chicago,” 
or in exchange on some other place 
named Such a check is not a ne- 
gotiable instrument, not being pay- 
able in money but in a commodity. 
The legal obligation of the banker 
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to his customer is to honor his 
checks in money only and, unless 
there has been a previous arrange- 
ment with the cystomer, or he has 
himself furnished printed checks in 
this form, the banker would be jus- 
tified in refusing to honor the check 
by furnishing the exchange called 
for. Concerning the rights of the 
holder of such an instrument, a 
check payable in exchange, not be- 
ing negotiable, is not subject to the 
ordinary rules as to protest, in- 
dorser’s liability, etc., but being a 
written order for a commodity, it is 
subject to special rules governing its 
handling and collection, not as yet 
fully developed. 

The Clearing House Association at 
Birmingham, Alabama, has recently 
adopted a resolution refusing to 
handle as cash, checks drawn pay- 
able in exchange at current rates, 
because not deemed negotiable, not 
calling for an amount certain, cap- 
able of being credited upon deposit, 
but payable only in exchange at 
such rates as the drawees may elect 
to charge; the resolution providing 
that if such checks are received, they 
will be entered for collection only, 
and forwarded solely at owner’s risk, 
to whom the collecting bank will 
account for the specific proceeds.* 

Bankers are sometimes confronted 
with problems in the collection of 
checks or drafts, not payable in 
money or negotiable but calling for 
some particular kind of exchange, 
as to what course to pursue, many 
thinking such instruments negotiable 
and requiring the same treatment 
as to protest, charging indorsers, 
etc., as is given negotiable instru- 


* (See “ Journal,’ this number, at page 622). 
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ments. To illustrate: The following 
case was submitted to and consi Jered 
in the “Journal,” a ‘few years ago.* 

The following draft was sent to a 
bank at Salina, in Kansas, as a 
“cash item,’ among a number of 
checks included in a total amount 
subject to protest: 


$35.91. GENESEO, KAN., Mar. 2, 1Sy7 
With New York draft on H. G. Lap 
ham F Co., at sight, pay to the order of 

| Nick Rinedour 

| Thirty five and 91-I00........DOLLARS. 
For 256% bushels of corn at 14 cents. 
value received, and charge to the account 

| of A. J. Sherman. 
To Merrit M. Sherman, 

Salina, Kansas. 
(No protest ) 





= 


This draft bore the indorsement in 
blank of the payee, followed by two 
other indorsements, then an indorse- 
ment of the bank in Geneseo, and an 
indorsement by a bank at Kansas 
city to the Salina bank. The Salina 
bank was in doubt as to the proper 
course to pursue with this draft. 
Thinking it negotiable, it feared that 
if it accepted a private party’s draft 
upon a private firm in New York (as 
called for by the draft) it would be 
making a new contract and that 
upon surrender of the draft, and ac- 
ceptance of another, instead of cash 
payment, it might release the in- 
dorsers. 

The answer was that the draft was 
nota negotiable instrument, not pay- 
able in cash; it was simply an order 
for Sherman's draft on Lapham & 
Co., a commodity, which draft was 
all the Salina bank had the right to 
demand. The Salina bank was told 


* (14 B. L. J., 163). 
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it should not accept and credit the 
draft as a cash item, so as to make 
thedraftits own property, but should 
act as agent throughout, first pre- 
senting the draft, and either receiv- 
ing what it called for, or a refusal, 
and then sending back to the bank 
at Kansas city, its principal, either 
the draft received, or the original 
draft with advice of refusal, as the 
case might be, without protest, and 
without worry as to discharging in- 
dorsers. 

Reference was made to the then re- 
cent decision of the supreme court 
of Minnesota in First National Bank 
of Brooklyn v. Slette * to the effect 
that the clause in a promissory note 
“Payable by New York or Chicago 
exchange,”’ destroyed the negotiabil- 
ity of the instrument, for it was not 
payable in money but by bills of 
exchange. The court in that case 
said : 

“The holder of this instrument can- 
not demand in payment thereof 
$1,673 in money, plus the cost of 
exchange; for the maker isnot bound 
to discharge his obligation except by 
inland bills on New York or Chicago. 
Nor can the maker tender in pay- 
ment $1,673 in money with the cost 
of exchange; for his promise is to 
make payment by inland bills, which 
he must purchase in the market. 
The instrument, then, is not payable 
in money and is not a promissory 
note within the law merchant. 

“In reaching this conclusion,we have 
not been unmindful of the fact that, 
in commercial usage, bills of ex- 
change are regarded as substitutes 
for money; but this usage cannot 
make them such.” 


*14 B. & J. 150. 
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CHECK PAYABLE WITH EXCHANGE. 


Sometimes the customer draws his 
check on his bank payable “with ex- 
change’’ on a stated place. This check 
is a negotiable instrument in all the 
states that have adopted the Nego- 
tiable Instruments Law and in a ma- 
jority of the others. It is an order 
on the bank to pay its face, together 
with the exchange or cost of collec- 
tion, in money. The holder or collect- 
ing bank is entitled to collect the 
exchange, in addition to the face, in 
money, and the amount thus paid 
to the drawee bank is chargeable to 
thecustomer’saccount. The drawee's 
own exchange on the place named is 
not a proper tender, and the collect- 
ing bank is not obliged to accept it 
in payment, unless by mutual agree- 
ment, 

RESTRICTION ON CHANNEL OF COLLECTION. 


Sometimes checks bear on their face 
a restriction as to the persons or 
channel by or through which they 
shall be presented for payment and 
questions will arise concerning the 
validity of such restrictions and the 
negOtiability of the checks contain- 
ing them. 

Under the crossed check system of 
England, the practice has grown up 
and been sanctioned by legislation, 
of crossing a check, either generally 
or specially, the general crossing 
being by the writing of the words 
a & Co.” between two parallel 
lines across the face of the check; 
the special crossing being a similar 
writing of the name of a _ banker, 
thus: “Brown & Co.” Checks so 
crossed are payable only to a banker 
or the particular banker named. The 
object of this crossing is to restrict 
the presentment of the check through 
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channels of known respectability and 
responsibility, also to enable a 
wrong payment to be traced back, 
thus minimizing the danger of pay- 
ment to anunauthorized holder. This 
restriction by crossing has been held, 
by the courts of England, not to 
destroy the negotiability of the 
check. 

In the | nited States, we do not 
have the crossed check system; but 
isolated cases of checks, restricted 
as to the persons who shall present 
them, or the channels’ through 
which they shall be presented, oc- 
casionally are met with. There is 
almost an entire absence of judicial 
precedent in this country upon the 
effect of such restrictions. The su- 


preme court of North Carolina in 
1896 rendered a decision * which 
is probably the first case in the 
country to pass upon the question 


of the validity of such kind of re- 
striction in the presentment and 
payment of bank checks. A firm of 
customers of the First National 
Bank of Gastonia, in North Caro- 
lina, in order to prevent their checks 
drawn upon that bank from passing 
into the hands of their rivals in 
business, who controlled a bank in 
the same town, caused to be stamped 
upon their checks: 

“This check positively will not 
be paid to the Gastonia Cotton 
Mfg. Co., the Gastonia Banking 
Co., or any of its agents.” 

One of these checks, so drawn on 
the First National Bank, passed 
from the hands of the payee ulti- 
mately into the hands of the Gas- 

(Commercial National Bank of Charlotte v. 
First National Bank of Gastonia, et al., 13 B. 
5. J. 223). 
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tonia Banking Company, which dis- 
criminated-against bank presented 
it for payment, which was refused, 
The check was protested for non-pay- 
ment, and returned to the indorser 
from whom the Gastonia Banking Co. 
had received it, namely, Commercial 
National Bank of Charlotte, and 
that bank brought suit on the check 
against both the drawer and drawee. 
Judgment was given for the Char- 
lotte bank in both the lower courts 
on the ground that the stamped re- 
striction was invalid as against pub- 
lic policy, and as in the nature of a 
boycott upon the Gastonia Banking 
Company. The supreme court of 
North Carolina reversed the judg- 
ment, and upheld the validity of the 
stamped restriction. As a check is 
not an assignment in North Caro- 
lina, until accepted, there could have 
been no recovery against the drawee 
bank in any event, but had the re- 
striction been invalid and the check 
properly protested, there could have 
been recovery against the drawer. 
But the supreme court denied this 
recovery. It said the check had never 
been presented to the drawee, except 
by an agent of the Gastonia Banking 
Company, consequently, if the re- 
striction was valid, the holder could 
not maintain an action against the 
drawer, till the check had been pre- 
sented to the drawee by some other 
agency and payment refused. The 
court referred to the English crossed 
check system, which it said had long 
been recognized as valid, and did not 
destroy the negotiability of the in- 
strument. The present restriction did 
not go so far as the restriction under 
thatsystem, which excluded payment 
to anybody except a banker or a 
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particular banker, for here the stipu- 
lationis merely that the check willnot 
be honored, if presented through one 
agency named. Nor is the restric- 
tiona boycott, said thecourt. ‘‘There 
is no evidence of a conspiracy to in- 
jure the agency named, but the fact 
was agreed to that it was an effort 
on the part of the drawer firm to 
prevent its transactions and the 
nature and extent of its business be- 
coming known to a rival house by 
its checks passing through that chan- 
nel. Besides, if it were a boycott, 
the parties to it are the drawer and 
payee who accepted the check with 
that restriction stamped upon it. 
And if it was an illegal transaction, 
the check itself, and not merely the 
stipulation which is a part of it 
would be void.’’ This reasoning led 
the court to uphold the validity of 
the restriction ‘‘which was simply a 
stipulation that it shall not be paid 
if presented through the agency 
named,” and to deny recovery to the 
holder, whose only demand had been 
through the agency of the restricted 
party. 

We know of no other judicial de- 
cision upon the validity or negotia- 
bility of a restriction of this nature.* 

This decision, we see, upholds the 
validity of such a restriction, and is 
to the effect that a check, when pre- 
sented by a party covered by the 
restriction and refused payment, is 
not protestable, as there has been 
no due presentment by a holder en- 
titled to demand payment. The de- 
cision also affirms the negotiability 
of the check, notwithstanding the 
restrictive clause. 


See 18 B. L. J. 223, for consideration of a 
similar restrictive clause. 
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Another form of restriction some- 
times met with, is that which makes 
the check payable only through a 
named clearing house. For example, 
during and after the panic of 1893, 
checks on New York banks frequently 
contained the clause ‘‘Payable only 
through New York Clearing House.”’ 
Upon such a check, the holder could 
not demand payment in cash over 
the counter of the drawee, but pre- 
sentment for payment was restricted 
to such holders as were members of 
the clearing house. We are not 
aware that such form of check has 
ever been judicially construed, but 
in view of what has been held re- 
garding restrictive clauses of this 
nature, the restriction is valid and 
the check a negotiable instrument. 

STATEMENT OF CONSIDERATION. 


Sometimes the drawer of a check 
will insert therein a statement of 
the consideration for which it is 
given. This does not affect its ne- 
gotiability. In Missouri, there is a 
statute under which promissory 
notes, to be negotiable, must have 
the words ‘‘value received’’ expressed 
upon their face. The question came 
before the supreme court of Missouri 
in 1894 * whether the ordinary form 
of bank check was negotiable, unless 
it contained these words. The court 
held the statute applied to promis- 
sory notes only, and checks were 
negotiable, although “value received”’ 
did not appear upon their face. 

CHECK “IN FULL.” 

Many cases arise in commercial 
practice where the customer writes 
in the check “‘in full,’’ or “in full to 
date,” or “‘in full of account to date,” 


* Shoe Co. v. Crosswhite, 11 B. L. J. 90. 
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and sends the same to his creditor. 
The question frequently arises as to 
the effect of these words, where the 
creditor accepts the check, upon the 
right of the creditor to thereafter 
compel payment of a balance due. 
The general rule seems to be that 
where the debt or account is a liqui- 
dated or fixed sum, the acceptance 
by the payee of a check ‘‘in full,” 
for a less sum does not prevent him 
from recovering the balance; but 
where the amount of the creditor’s 
claim is in dispute or unliquidated, 
his acceptance of a check ‘‘in full,” 
constitutes a full payment and a bar 
to further recovery. To illustrate 
by reference to a few of the decided 
cases : 

In a case in Illinois* a debtor sent 
his creditor his check “in full of all 
demands to date.’’ The court held 
that the acceptance of the check by 
the creditor was equivalent to tak- 
ing the money and signing a receipt 
“in full.’’ It held that the creditor 
could not accept the check as part 
payment, but must either reject it 
when offered or, accepting it, be 
bound by this construction. Furth- 
er, deciding the effect where a credi- 
tor gives a receipt “in full’’ upon re- 
ceiving part payment only of a fix- 
ed and certain demand, such receipt 
is no bar to his recovery of the bal- 
ance due; but where the balance due 
the creditor is fairly in dispute, the 


“* Ostrander v. Scott, Supreme Court of Illi- 
nois, May 1896. 13 B. L. J. 465. 


LAW JOURNAL. 


claim is unliquidated'fand such re- 
ceipt “in full” is a bar. 

The New York Court of Appeals 
has likewise held (Nassoiy v. Tom. 
linson, January, 1896) that where A 
owed B for certain services, the 
amount being in dispute and A sends 
B a check for the amount he says is 
due, which contains the clause “ in full 
of amount due B,’’ the acceptance 
of the check by B bars him from look- 
ing to A for any further amount. 

In an Indiana case * a debtor de- 
livered to his creditor in payment of 
an account for goods sold, his check 
for $84.60 “in full for invoice Janu- 
ary 22, 1896.”" This check was ac- 
cepted by the creditor although the 
account was for a larger amount. 
The creditor thereafter sued the debtor 
for balance of account. The debtor 
contended that the delivery and re- 
ceipt of the check constituted full 
satisfaction. The court held that 
the delivery to, and acceptance by, 
the creditor of the check in question 
did not satisfy the creditor’s claim. 
It did not amount to an accord and 
satisfaction. The amount due was 
an ascertained sum—a_ liquidated 
amount—and where a debtor sends 
to his creditor a check for a part of 
a liquidated sum due the creditor, 
reciting in the check that it is in full 
of all demands, the acceptance of the 
check by the creditor does not dis- 
charge the entire debt. 


* Myers v. Green, Appellate Court of Indi- 
ana, November 1898, 16 B. L. J. 42. 


(Continued in next number.) 
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METHOD OF TAXING BANK SHARES IN DIFFERENT STATES. 


I? is well known that the systems 
of taxation of bank property in. 

the different states are various; 
that banks as a rule are dispropor- 
tionately taxed as compared with 
other property; and that the sys- 
tems in many states should be re- 
vised and established on a more 
equitable basis. In the state of New 
York, in 1901, the bankers succeeded 
in having enacted a more just and 
equitable tax system, whereunder a 
uniform tax of one per cent. based 
on capital, surplus and undivided 
profits, is imposed. 

Among the states wherein the sys- 
tem of bank taxation is felt to bear 
with undue severity, is Virginia. The 
banks are assessed arbitrarily and 
taxed on a valuation by dividing 
the total.of surplus, undivided prof- 
its and capital by the number of 
shares of the bank. While in many 
of the states the banks are taxed in 
the same manner, the real estate is 
deducted and the tax is applied on 
a basis of forty to seventy-five per 
cent. of the valuation thus found. In 
Virginia, however, the arbitrarily fix- 
ed valuation of the total capital, 
surplus and profits is taken and the 
result is that the basis of bank taxa- 
tion in many other states averages 
only one-half to two-thirds what it 
is in Virginia. 

Mr. H. E. Jones, president of the 
Dominion National Bank of Bristol, 
Va.-Tenn., is an ardent advocate of 
bank tax reform in Virginia, and has 
labored unceasingly to bring about 


a better system. To that end, Mr. 
Jones has communicated with bank 
officers in many other states, with 
the view of obtaining information of 
the methods of taxation prevailing 
in each, for purposes of comparison. 
The communications received have 
been handed over by Mr. Jones to 
the “Journal,” that we may publish 
the valuable information thus ob- 
tained. The substantial portion of 
each communication is published be- 
low, each under the heading of the 
state from which written, the name 
of the writer in each case being elim- 
inated. It will be seen therefrom that 
there is very little semblance of uni- 
formity between the different states 
reported upon, in the matter of bank 
taxation and, as Mr. Jones asserts, 
few so unfavorable to the bank, as 
in Virginia. 

We trust the information given will 
prove valuable, not only to the Vir- 
ginia bankers, but to those of other 
states who are laboring for tax re- 


form. 
ALABAMA. 


In this State bank stock is taxed 
on a basis of the last sale prior to 
October 1st of each year. 


CONNECTICUT. 


By an act of the General Assembly 
passed during the January session 
in 1901, the cashier of every bank 
throughout our state, whether it be 
National or otherwise, is obliged to 
file with the Comptroller of the 
State a statement under oath show- 
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ing the number of shares of its 
capital stock and the market value 
thereof on the first,day of October. 
The value of the stock is arrived at 
by taking the average for the year; 
for illustration, the bid price of 
stock of the writer’s bank at the 
present time is about $134, and the 
bank estimated that a valuation of 
$130 a share would be fair, which 
was approved by the Tax Commis- 
sioner, On this valuation, this 
bank’s capital stock is assessed at 
the rate of one per cent., which 
amount it pays to the Treasurer of 
the State before the last of February 
following the period in which it files 
its list. 

City taxes (Hartford) are due and 
payable in July. By this Act, the 
banks’ real estate is now assessed. 
In the case of the writer’s bank, the 
only real estate owned is the build- 
ing which it occupies. The amount 
of tax paid to the city for its real 
estate the bank is permitted to de- 
duct from the tax paid the Treas- 
urer on its capital stock. Hence, so 
far as this bank’s real estate is con- 
cerned, it stands in the same posi- 
tion as it did before the passage of 


this act. 
GEORGIA. 


Below is a copy of the law regard- 
ing bank taxation in this State. 

‘“‘From acts of the Legislature of 
the State of Georgia, 1902.”’ 

“Sec. 12. Be it further enacted by 
the authority aforesaid, Thatno tax 
shall be assessed upon the capital of 
banks or of banking associations 
organized under the authority of the 
State or of the United States, and 
focated within this State, but the 
shares of the stockholders of such 
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banks or banking associations, wheth- 
er resident or non-resident owners, 
shall be taxed in the county where 
such banks or banking associations 
are located, and not elsewhere, at 
their true and full market value, at 
the same rate provided in the Act 
for taxation of moneyed capital in 
the hands of private individuals; 
provided, that nothing in this sec- 
tion contained shall be construed to 
relieve such banks or banking asso- 
ciations from tax on real estate held 
or owned by them; provided, further, 
that nothing herein contained shall 
be construed to levy any tax on real 
or personal property held or owned 
by any bank or banking association, 
the value of which is represented in 
the market value of its shares of 
stock; that each bank or banking 
association shall pay tax on the 
surplus and undivided profits when 
same are not included in the market 
value of the shares; provided, fur- 
ther that all property used in con- 
ducting or operating a branch bank 
shall be returned for taxation in the 
county where such branch may be 
located. The true intent and mean 
ing of this section is that the bank 
itself shall return for taxes and pay 
the taxes on the full market value 
of all the shares of said bank stock” 


ILLINOIS. 


The tax on banks is levied as 
follows: To the capital stock is 
added the surplus and undivided 
profits, first deducting from _ the 
capital stock the amount of money 
invested in real estate and on which 
real estate taxes are paid separately. 
From the sum of the capital stock, 
surplus and undivided profits after 
deduction referred to has been made 
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there is also deducted a certain per- 
centage, not arbitrarily fixed by law, 
but decided by the board of asses- 
sors and which is usually 20 % or 
25 ‘,. This is the allowance made 
for the expenses in case of voluntary 
liquidation. This rule is followed in 
the case of all banks with the ex- 
ception of those recently organized. 
In the case of new banks some 
further deductions are made. There 
is no fixed rule for this, however. 
The result thus obtained is termed 
the fair cash value of the capitaliza- 
tion of the bank, the assessed value 
being one fifth thereof. Taxes were 
figured last year at the rate of a 
fraction over five per cent. on the 
assessed value. 


KANSAS. 


The assessments are made in var- 
ious ways in different parts of the 


State, depending upon the whim of 
the assessor. The greater number 
of banks, however, are assessed 
upon the capital stock, allowing 
deductions for real estate owned. In 
some places the surplus is taken into 
consideration, and in others it is not. 
There is no special law in this 
State in reference to assessment of 
bank stocks, but all property is 
supposed to be assessed at its actual 
cash value. However, the assess- 
ment in no part of this State is 
made upon that basis, but’ the 
assessors meet before commencing 
work in the spring and agree upon 
the basis. The assessors in one 
county may assess property on the 
basis of 50 %, in another county 
one-third, and in other counties 
20 ‘“., and so on. 

Our legislature consumed consider- 
able time during the last session 
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endeavoring to pass a suitable tax 
law, but failed to agree upon a 
measure satisfactory to all interests, 
and will no doubt have the propo- 
sition beforethem at the next session. 


KENTUCKY. 


The present constitution of the 
state of Kentucky, adopted about 
1892, provides that “All property 
not exempted from taxation by this 
constitution shall be assessed for 
taxes at its fair cash value estimated 
at the price it would bring at a fair, 
voluntary sale.’’ Under these provis- 
ions of the constitution, our banks 
and shares of stock in banks have 
been assessed and taxed at about 
80 per cent. of their actual value, 
which has been considered by the 
banks and business interests as quite 
oppressive. 

At a general election held last No- 
vember, a constitutional amendment 
was put before the people and adopt- 
ed, which permitted cities and muni- 
cipalities to levy in lieu of the ad 
valorem tax, above referred to, a 
license or income tax. At this time 
the banks in Louisville are endeavor- 
ing to have adopted by the general 
council an ordinance putting in ef- 
fect this amendment. There is such 
a diversity of interest, however, that 
it will be difficult to put into effect 
this year the permission given in 
this amendment, but the writer has 
strong hopes that, after this year, 
the banks of Louisville will be licensed, 
and will pay to the city govern- 
ment a license based upon earnings 
instead of the ad valorem tax as 
levied at present. 

The tendency for many years in 
this state has been to increase as- 
sessments as well as the tax rate, 





THE BANKING 


MAINE. 


Section 29 of chapter 9 of the Re- 
vised Statutes of Maine is as follows: 

“All real property in the state 
owned by any bank incorporated 
by this state, or by any national 
bank or banking association, or by 
any corporation organized under the 
laws of this state for the purpose of 
doing a loan, trust or banking busi- 
ness and having a capital divided 
into shares, shall be taxed in the 
place where the property is situated, 
to said bank, banking association or 
corporation, for state, county or mu- 
nicipal taxes, according to its value, 
like other real estate; but the stock 
of such banks, banking associations 
and other corporations shall be taxed 
to the owners thereof where they re- 
side, if known to be residents of the 
state; but taxation of shares in such 
banks shall not be at a greater rate 
than is assessed upon other money 
capital in the hands of citizens. This 
section does not apply to building 
and loan associations.” 

It is the practice with tax assessors 
in this State to assess the capital 
stock of national banks at what they 
consider an approximate market 
value, which, it is well understood, 
cannot always be determined by the 
published statements of the banks’ 
financial condition. 


MASSACHUSETTS. 


The practice in Lowell is as follows: 

Directly after the first day of May, 
the banks are waited upon by two 
members of the Board of Assessors, 
who make various inquiries concern- 
ing the value of the stock; as to the 
last sale; the probable book value 
of the stock, ascertained by divid- 
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ing the total of the capital stock, 
surplus, reserve, and undivided prof.- 
its, by the total number of shares, 
making allowance for possible shrink- 
ages. 

The facts as stated by the bank, 
together with information they pick 
up in various ways, are then discuss: 
ed by the full Board of Assessors, 
and an attempt is made to fix on a 
fair basis for taxation, the rate be- 
ing the same as on other personal 
property for State, County and City 
levies. 

From the total amount of tax, 
after the rate per share has been 
settled, there is deducted the valua- 
tion of the real estate held by the 
bank, so that the total tax is de- 
termined by the rate per share mul- 
tiplied by the number of shares, but 
it is divided into two bills, one for 
real estate, and the balance is appli- 
cable directly to the stock, although 
the amount of the entire tax has 
been actually determined by a valua- 
tion based upon each share. 

The custom in assessing bank shares 
is made up as stated above, and is 
100 per cent. of the price decided 
upon. In Lowell, the assessors tax 
the full market price on bonds, etc. 
Of course there is quite a wide dif- 
ference inthe tax rate in this State. 
Lowell, unfortunately, is pretty well 
to the front, the rate for last year 
being $20.40 per one thousand dollars 


MICHIGAN. 


The assessors in Michigan assess 
the full value of bank stock, includ- 
ing the surplus and undivided profits, 
less the assessed value of any real 
estate belonging to the bank. In 
other words, to illustrate from the 
statement of the writer’s bank, they 
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would assess the stock on the basis 
of $150,000 capital, surplus $20,000 
and $14,000 undivided profits, a 
total of $184,000.00. Subtracting 
from this the assessed value of the 
real estate owned by the bank, and 
dividing whatever remained by the 
number of shares, would give the 
percentage to be assessed against 
each stockholder according to the 
number of shares held by him. 


MINNESOTA. 


A form of statement, furnished by 
the City Assessor, is filled out May 
1st, each year, the bank filling in the 
amount of capital stock, surplus and 
other profits, deducting real estate 
used for banking purposes only, such 
as the bank building and lot. This 
is its personal tax; and a list of 
each stockholder and address is fur- 
nished in the report. On this amount 
the bank pays 50 per cent. on the 
total at the rate levied in the ward 
located, including county, city, state 
and other assessments. 

The statement is forwarded to the 
City Assessor and sworn to by the 
Cashier or President. It is after- 
wards gone over by the State Board 
of Equalization, and they have the 
power to raise or lower the amount 
to be assessed. They are usually 
governed by the last published state- 
ment of the bank. 


MISSOURI. 


The method of taxation in Mis- 
souri is to take capital, surplus and 
undivided profits on the 1st day of 
June and make returns. Then the 
assessor, or board of assessors, make 
the rate at which taxation shall be 
made, which this year is 60 per cent., 
and the banks deduct from that the 


assessed valuation of any real estate 
which they hold. The law for tax- 
ing personal property is for about 
two-thirds of its cash value. The 
taxation is levied directly against 
the stockholders, but the bank pays 
the tax. 
NEBRASKA. 


A revenue law was passed at the 
last session of the Nebraska legisla- 
ture, the first assessment under which 
was made under date of April ist 
of this year. It calls for a statement 
by an official of the bank on the 
first day of April of each year show- 
ing the number of shares comprising 
the actual capital stock of such 
bank; the name and residence of each 
stockholder; the number of shares 
owned by each and the value of such 
shares on the first day of April. 

“‘The assessor shall determine and 
settle the true value of each share 
of stock after an examination of 
such statement; and, in case of a 
national bank, examination of the 
last report called for by the Comp- 
troller of the Currency; and, if the 
assessor deem it necessary, an exam- 


ination of the officers of such bank 


under oath in determining and fix- 
ing the true value of such stock; 
and shall take into consideration the 
market value ofsuch stock, ifany, and 
the surplus and undivided profits.” 
The above is quoted from the Bank 
Law. The banks of Omaha make a 
sworn return on the first day of 
April, which naturally includes their 
capital, surplus and undivided profits. 
The board of review values the stock 
of the banks of Omaha at their book 
value, as shown by the statement. 
The bank with which the writer is 
connected endeavored to get the 
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board to make a deduction of three 
per cent. on the volume of bills re 
ceivable of the bank. They granted 
a two per cent. deduction, which was 
intended to cover bad debts and un- 
earned interest. It is thus seen that 
the banks are taxed on everything 
the books of the various banks call 
for. The banks are supposed to 
be placed on the same basis as all 
other personal property, and under 
the State law are assessed at one- 
fifth of the valuation made by the 
assessor. In other words, this bank 
returns $640,000, and is assessed at 
$108,000 for county and State pur- 
poses. Where a bank carries real 
estate, the bank can deduct from the 
gross amount whatever sum the real 
estate is carried at on its books, 
and its real estate is assessed sepa- 
rately. In the case of this bank, it 
has a personal assessment and a 
real estate assessment, but it is prac 
tically the same as if it had one as- 
sessment at $108,000. The assessor 
took the ground that the book value 
of the stock was the most accurate 
basis to figure upon. This form of 
assessment will doubtless be followed 
by the city assessor next winter, 
but he will endeavor to tax the bank 
at 80 per cent. of that amount, in- 
stead of twenty. The levy, however, 
will be lower. 

It is perhaps needless to say that 
capital invested in banks in Nebraska 
pays a tax of from fifty to one hun- 
dred per cent. more than a like 
amount of capital invested in any 
mercantile corporation. The assess- 
ors somehow do not compel officers 
of mercantile corporations to make 
sworn returns in the manner that the 
bankers have been compelled to do. 
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NEW YORK. 


The system of taxing banks was 
changed in this state about four 
years ago, and they are now taxed 
as follows: , 

The capital, surplus and undivided 
profits are added together and the 
banks pay 1 % onthe total amount, 
exclusive of the tax on real estate, 
which is subject to the local rate. 
The real estate of the bank is ap- 
praised by the local board of ap- 
praisers, and the banks pay entirely 
separate taxes on that amount. 
The market value or book value of 
the stock has nothing whatever to 
do with the taxes the banks pay. 

This system has worked very much 
to the advantage of the banks, as 
the previous manner of assessing 
according to the value of the stock 
was considerably abused, particularly 
where institutions had sufficient pull 
with the local board of assessors. 


NORTH CAROLINA. 


Concerning the taxation of bank 
stock in North Carolina, the execu- 
tive officers require the banks to 
give in the stock at its market 
value, accepting the bank’s state- 
ment, but reserving the privilege to 
investigate and change the bank’s 
valuation if necessary. If the bank 
says there is no market value, then 
they require its book value. The 
assessed value of the real estate is 
deducted from the aggregate value 
of the bank stock before dividing it 
by the number of shares. The real 
estate is given in and paid separately. 
The bank pays the state tax direct 
to the State Treasurer. The other 
taxes are paid by the shareholders to 
the collectors in their several localities. 
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OHIO. 


The national banks of Ohio are 
once a year required by law to ren- 
der a statement of their condition 
to the County Auditor, on which 
statement the state, county and 
city taxes are assessed at the reg- 
ular rate for personal taxes. This 
statement has to be made showing 
condition at the close of business 
on the Wednesday following the first 
Monday in May of each year; to- 
gether with this statement the na- 
tional banks send a copy of their last 
report to the Comptroller of the 
Currency; their taxes are assessed 
then on two-thirds of the amount 
of their capital, surplus and un- 
divided profits, without regard to 
any market price of the shares of 
stock. In case the bank owns any 
real estate, the valuation at which 
this is carried on the County Audi- 
tor’s books is deducted trom the 
above total sum. The banks incor- 
porated under the State Banking 
Act are required to furnish a state- 
ment at the same time under the 
same circumstances, and are taxed 
in exactly the same way. 


PENNSYLVANIA. 


The State tax on all money in this 
state is 4-10ths of 1 per cent, or 4 


mills, which includes mortgages, 
bonds and all money invested. The 
banks have an option to pay 10 
mills or 1 per cent. on its capital or 
4 mills on the market value of the 
stock. The national bank with which 
the writer is connected pays $1,000 
a year on its capital of $100,000, 
because it is cheaper or less to pay 
this amount than to pay 4 mills on 
the market value, with ‘its $400,000 


surplus. The writer does not know 
what they do in the neighboring 
cities and counties, but his bank 
pays no tax to the city of Harris- 
burg or thecounty. It is presumed 
that the city, county and schools re- 
ceive their taxes from the real estate 
which the bank may own. 


SOUTH CAROLINA. 


The method of taxing bank stock 
in South Carolina is very simple. 
The bank makes its returns of the 
amount of its capital, surplus and 
its undivided profits. From this 
amount is deducted its real estate, 
which is taxed separately under its 
proper head. On the total return 
the banks are taxed on the basis 
of 60 per cent. In other words, the 
shares are not taxed separately, but 
the bank files its returns on its net 
assets and pays the taxes for its 
share holders. There is a rule on 
such bank returns which would in- 
dicate that the value of each share 
must be set forth, but the writer 
knows of no instance where it has 
been used. 


SOUTH DAKOTA. 


The law of South Dakota is as fol- 
lows : 

The banks pay taxes on capital 
and surplus, but not on the undivided 
profits. Different counties assess dif- 
ferent valuations on the stock; but, 
the usual assessment is forty percent. 

To make it plain, will say the bank 
adds the capital and surplus and 
from these two items subtracts the 
amount of real estate which it owns, 
which is taxed separately; then forty 
per cent. of the remainder of the 
capital and surplus is taken, and 
assessed. This is the way moneys 
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and credits are also assessed in this 
state. Then the banks pay taxes on 
the State, County and City levies. 

This same law holds good in the 
State of Iowa, from which the writer 
recently moved, except that in lowa 
they tax capital, surplus and un- 
divided profits, then deduct the real 
estate, and take 25 per cent. on the 
actual cash value as shown by the 
books. This is a State law. 


TENNESSEE. 


While the law of Tennessee says 
that the stock shall be assessed at 
its actual or market value, it is 
customary here to make some re- 
duction for decrease of value in the 
event of liquidation, and, as near as 
can be advised, bank stocks are 
assessed at about 80 % of their 
quoted market value on the 1st of 
January of each year. There is no 
uniformity of assessment in this 
State, for the reason that every 
county or municipality has its own 
assessor, who makes his own con- 
struction of his duty in making the 
assessment. 

TEXAS. 


In Texas the legislature has failed 
to adopt any rule for assessing bank 
stocks. It is presumed that such 
property will be rendered on the 
same basis as other property. It is 
left with each County Board of 
Equalization to settle, and we have 
rules as different as we have coun- 
ties. The writer does not suppose 
any two counties of the 248 assess 
the banks the same way. In his 
own county (Wayne) the board re- 
quire the banks to render and pay 
on 70% of their capital and exempt 
the surplus. Thus his neighbor 
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bank with $60,000 capital and $40,- 
000 surplus (Meridian, Texas), 
renders only $42,000 for taxation, 
This county may be called as liberal 
as any in Texas. The writer knows 
another county where they assess 
the banks 60 % of their capital and 
surplus; and still another where 
they require the banks to render 
their capital, surplus and undivided 
profits in full. Many counties rule 
80 % of capital and surplus combined. 

A tax bill will probably be pre- 
sented at the approaching Legisla- 
ture in January, and the banks 
anticipate the question will be ~ 
settled, the banks being required to 
render their stock at book value in 
all counties. 


WISCONSIN. 


The law in Wisconsin instructs an 
assessor to find out the real value 
of shares. The practice in Milwau- 
kee city for years has been to add 
together the capital, surplus and un- 
divided profits, according to the 
books on May ist (and it has been 
honorably done by the banks), and 
multiply that by 80. Inother words, 
the banks are taxed on 80 per cent. 
of their real book value, and the rate 
of taxation in Milwaukee is a little 
over 2 per cent; the result is seen in 
this way. Bankers think this a fair 
enough method of taxation, though 
it results in a larger rate of taxa 
tion than any other personal prop- 
erty is subjected to. 

Real estate, used for a banking 
office, is allowed to be deducted. That 
is to say, the assessed valuation of 
such real estate is deducted from 
the total assessment of the shares. 
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INSURANCE COMPANIES AND BANKS IN ENGLAND. 


A correspondent of the London 
“Times” has contributed to that 
paper a very interesting article, 
showing the diversity of tradition of 
the two classes of corporations, the 
insurance companies and the banks, 
in England, the first-named class 
building up their reserves, in prefer- 
ence to declaring dividends, while 
the banks have subordinated re- 
serves to dividends. He traces the 
results of these opposing policies, and 
criticises the banks for their policy of 
dividing the profits. He says: 

Both banks and insurance com- 
panies live by credit. A bank takes 
charge of the money of its customers 
and is liable to pay it back on de- 
mand or at notice; an insurance 
company receives premiums in ad- 
vance and promises to pay claims as 
they arise. Both classes of institu- 
tions are trading not on their own, 
but on other people’s money. Their 
paid-up capitals are largely invested 
outside their businesses and do not 
in any sense—except at the first be- 
ginnings—constitute the working cap- 
ital, Thus it happens that the paid- 
up capitals are distinct from and 
bear a small proportion to the trad- 
ing resources—deposits or premiums 
as the case may be—and very high 
dividends can often be safely paid 
on the capital, though only a small 
rate of profit is earned on the trad- 
ing turnover. 

Since banks and insurance com- 
panies have points of similarity in 
their natures, it is not inappropriate 


to apply to both similar general 
financial principles. I am referring 
to those insurance companies—fire, 
marine or accident—which are trad- 
ing concerns bent on furthering the 
interests of their shareholders, and 
not to life assurance companies 
where the interest of proprietors is 
a comparatively minor concern. 

Now it happens in practice that 
tradition plays a very important 
part in the financial conduct both 
of banks and insurance companies, 
and the traditions of the two classes 
of companies vary widely. Why 
there should be this diversity of tra- 
dition is not easy to understand, 
since the directors of both are drawn 
from the same business portion of 
the community, are of similar stand- 
ing, and frequently overlap. One 
might have concluded a priori that 
banks with their pressing and in- 
definite liabilities—there may be a 
run on a bank, but there cannot be 
a run on an insurance company— 
would have sounder financial tradi- 
tions than those followed by insur- 
ance offices. Yet this is not so, and 
it can be proved to demonstration 
that the financial soundness of the 
best insurance companies has, in 
consequence of their settled policy 
extending over many generations of 
subordinating dividends to reserves, 
become incomparably greater than 
even that of the best banks. And as 
time goes on this disparity in favor 
of insurance offices tends to become 
more and more marked. 
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A fire, marine, or accident company 
takes rank among its fellows by 
financial strength and soundness of 
policy, and not by size at all. Size 
counts for nothing, as many short- 
sighted insurance officials have found 
_ out to their cost. An insurance office 
rises from the second or third rank 
to the first by keeping down its divi- 
dends and conserving its resources; 
there is no other way. Banks, on 
the other hand, take rank mainly 
by size, and it is this glorification 
of more bulk which goes far to ex- 
plain the want of a sound tradition 
in other directions. 

The best insurance offices have dur- 
ing very many years built up their 
reserves and kept the annual profits 
away from shareholders until the 
interest earnings upon the paid-up 
capital and reserves are alone suffi- 
cient to provide very handsome divi- 
dends toshareholders without trench- 
ing at all upon current trading prof- 
its. Banks, by pursuing the opposite 
policy of paying away the bulk of 
their annual profitsin dividends, have 
come to depend to a very large ex- 
tent upon these profits to maintain 
the dividends, and their reserves have, 
comparatively speaking,been starved. 
Their policy of dividing the profits 
nearly “up to the hilt” has prevented 
them from forming these independ- 
ent gold reserves which are recognized 
by critics as so absolutely necessary 
for ample strength, and have led 
also to much of that competition 
for business which is so generally 
known. 

Insurance companies also compete, 
of course, for business and keenly 
compete, but the financial position 
of the best of them now makes them 
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so far independent of annua! earn- 
ings in order to maintain th: 
dends that they can afford t 
aside when competition beco: 
gerous. This is strikingly se 
present when several of the 
marine offices are “marking tim 
during a period of depression in ma- 
rine insurance business rather than 
accept unprofitable risks. The policy 
of subordinating dividends to 
serves is the one secret of full suc- 
cess, both for credit institutions like 
hanks and insurance offices and for 
ordinary trading companies. 

In order to point my observations, 
I have taken out the figures of the 
fourteen leading banks, with branches 
allover the country, for the last com- 
plete year—to Dec. 31, 1903, or June 
30, 1904, as the case may be. | find 
that the total net profits of those 
banks, including the interest on paid- 
up capital and reserve funds, was 
45,491,843. Of this sum no less 
than 44,741,093 was paid away in 
dividends to shareholders, leaving 
only £750,750 available for increas- 
ing the resources of these banks and 
allowing provision to be made for 
reserves, depreciation, etc. It hap- 
pened that during the same twelve 
months these fourteen banks found 
it necessary to provide / 2,299,977 
for depreciation in investments—ow- 
ing to the decline in value of consols 
and other investments. 

The tradition of dividing profits so 
closely among shareholders left the 
banks with little margin for meeting 
the fall in the value of their assets, 
and as a matter of fact the depre- 
ciation of £2,299,977 was met to 
the extent of £752,057 only out of 
revenue, the balance of 41,547,920 


it divi- 
tand 
> dan- 
n at 
best 


” 


re- 
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being made up by drafts on reserve 
and other similar funds. The effect 
of the depreciation was to run away 
with more than all the surplus earn- 
ings of the year—since pension funds, 
premises accounts, and so on had to 
be provided for—and to diminish the 
reserves themselves by over a million 
and a half. The trouble was, no 
doubt, exceptional, but it-would not 
have been seriously felt but for the 
previous straining of resources by the 
payment of too high dividends. 

Let us go further and analyze the 
net profits of these banks. They in- 
clude interest receipts on paid-up 
capital and on reserve, (undivided 
profits), and this interest is quite 
properly applicable to shareholders’ 
dividends. I have allowed interest 
on the paid-up capital and reserve 
at 3 1-4 per cent. per annum, and 
this gives a revenue of 41,628,353. 


This estimate of interest may be a 
little too high or too low, but the 
error is insufficient to affect the gen- 
eral results. 

Allowing, then, 41,628,353 for in- 
terest on capital and reserves, we get 


£3,863,490 as the net “trading 
profits’’ of the year. Crediting also 
this interest against the outgo for 
shareholders’ dividends, we arrive at 
£3,112,740 as the sum which was 
paid in dividends out of trading prof- 
its. In other words, out of the trad 
ing profits of the year, 80.6 per cent. 
was paid in dividends and 19.4 per 
cent. only was available as an ad- 
dition to the total resources of the 
banks. 

Now, as an object lesson, let us 
take the corresponding’ figures for 
1903 of thirty-five fire insurance 
companies and see how they made 
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use of their net earnings. The net 
profits, after allowing for liabilities 
under unexpired risks, were 44,789,- 
367, of which 43,389,426 consisted 
of trading profits, and 41,399,941 
of interest receipts on paid-up cap- 
ital and reserve funds. The total 
dividends paid to shareholders were 
£1,903,009. Treating, as above for 
banks, the interest receipts of £1,- 
399,941 as properly applicable to 
dividends, we find that of the trad- 
ing profits of 43,389,426 a sum of 
£503,068 only, or 14.9 per cent., 
was paid away in dividends, and no 
less than £ 2,886,358, or 85.1 per 
cent. of the trading profits, was avail- 
able as an addition to the resources 
of the companies. 

This extraordinary result was di- 
rectly due to the sound financial 
policy of the past, under which divi- 
dends were kept within the limits of 
the strictest prudence, and were ad 
vanced only as the interest receipts 
on the capital and reserve funds in- 
creased to meet them. The years 
1903 and 1902 were exceptionally 
good years for fire offices, and it is 
a striking fact that the increases in 
dividends, due to the bountiful earn- 
ings, were quite significant, and that 
practically all the extraordinary prof- 
its due to light fire claims were added 
to the funds. 

The full extent of the contrast be- 
tween the financial traditions of 
banks and insurance companies—fire 
offices are merely selected as types, 
the same financial principles being 
adopted by the best marine and acci- 
dent offices—may best be seen by 
setting out the above figures in a 
table. Similar results, though not 
perhaps quite so striking, could be 
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obtained from the figures of a series 
of years. 
Dividends 


Trading _ paid out of 
profits. trading profits. 


14 banks......£3,863,490 £3,112,740 
35 fire offices.. 3,389,426 503,068 


Addition to 
resources. 


£752,750 19.4 
2,886,358 85.1 

It is hardly to be expected that the 
great banks will alter their tradi- 
tions at once, even with such an 
object lesson in sound finance before 
them, but if one or two tried the 
experiment the result would be far 
reaching. A persistent application of 
the insurance companies’ methods of 
finance to a great London bank 
would in ten years’ time place it in 
such a position of overpowering 
strength that its competitors, for 
their existence sake, would be com- 


Per 

cent. 
80.6 
14.9 
Per 
cent. 
i ad oe a co a 
35 fire offices 
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pelled to follow. And then the in- 
dependent gold-reserve problem 
would solve itself, since the banks 
could, without inconvenience, form 
their own. 

Shareholders would have to put 
up with a reduction in dividends for 
a time, but they would get full re- 
turn in the improvement in the 
value of their property, the rapidly 
diminishing risk of a call on their 
shares in event of a crisis, and ulti- 
mately, when the interest receipts 
on capital and reserves had auto- 
matically increased with the advance 
in resources, they would receive 
higher dividends probably than they 
get at present. It is to insurance 
companies rather than to banks that 
we must look for lessons on the 
practical application of sound finan 
cial principles. 


THE BANK CLERKS’ CONVENTION. 


The second annual convention of 
the American Institute of Bank Clerks 
was held in St. Louis August 25, 26 
and 27. The Convention fully main- 
tained the high reputation which it 
acquired at the Cleveland Conven- 
tion, of being a business-like gather- 
ing, full of practical benefit to the 
delegates and in the promotion of 
the welfare of the great body of bank 
clerks who are members of the In- 
stitute. Papers were read and dis- 
cussed upon a variety of subjects 
connected with banking. A spirited 
debate was held upon the question: 
“Resolved, That it is contrary to 
safe banking policy for commercial 
banking corporations to underwrite 
or trade in stocks, corporation bonds 
or real estate,’’ in which the affirma- 
tive won. Rules were adopted under 
which the delegates might vote for 
the election of officers, selection of 
the next convention city, and other 


matters. Minneapolis was unani- 
mously chosen as the next conven- 
tion city. 

The officers elected for the ensuing 
year are: Alfred M. Barrett, of Alex- 
ander Hamilton Chapter, Chairman; 
E. W. Finck, of St. Paul Chapter, 
Vice-President at large. George E. 
Allen of New York was re-elected 
Secretary. Fred. A. Crandall, Vice- 
President of Chicago Chapter, was 
unanimously elected Treasurer. 

Vice Presidents were elected for the 
six groups into which the members 
of the Institute are divided as fol- 
lows: Group No. 1—Reginald Nor- 
ris, of San Francisco. Group No. 2— 
J. H. Puelicher, of Milwaukee. Group 
No. 3—E. S_ Eggers, of Pittsburg. 
Group No.,4—J. A. Neilson, of New 
York. Group No. 5—Jos. L. Guild, 
of Providence. Group No. 6—R. S. 
Marshall, of Norfolk. 
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GROWTH AND DEVELOPMENT OF TRUST COMPANIES. 


PAPER READ BY FRANCIS M. PURIFOY, OF BIRMINGHAM, BEFORE THE ALABAMA STATE BAR 
ASSOCIATION, AT JACKSON'S LAKE, MONTGOMERY, ALA., SATURDAY. JULY 9, 1904. 


f Taos subject may seem more suit- 
ed for the consideration of bank- 
ers than of lawyers, but I shall con- 
sider the evolution of the legal doc- 
trine, upon which the trust company 
is founded. While I am sure that 
this part of the subject is one of in- 
terest to the lawyer, I trust that any 
further consideration of the subject 
will not be without interest to those 
who from the very nature of their 
professional business have so much 
to do with the affairs of financial 
institutions. 

The organization of the trust com- 
pany followed the rejection of the 
old doctrine that a corporation could 
not actinafiduciarycapacity. Biack- 
stone states as the old doctrines, 
that an aggregate corporation could 
not be an executor or administrator, 
or perform any personal duties, for it 
could not take an oath for the due 
execution of the office nor could it 
be seized of lands to the use of an- 
other, for such kind of confidence 
was foreign to the end of the insti- 
tution. 

The first case in this country on 
the subject of uses of which corpora- 
tions might be seized was that of 
Trustees v. King, Executor, 12 Mass. 
546, decided in 1816 by Judge Thatch- 
er. He says: ‘‘There is nothing in 
the nature of corporations, as de- 
scribed by Kyd, (who seems to have 
made up his definition from a care- 


ful examination of all the various 
kinds of such bodies known in the 
English law, ) that wouldexcludethem 
from taking property to the use of 
others besides themselves.’’ This de- 
cision was made on authority of 
Holland v. Bonis, 3 Leonard, Eng- 
lish King’s Bench Reports, 175. 
Though the doctrine was not affirma- 
tively expressed in the English case, 
it seems that an objection was raised 
that a corporation could not be 
seized to an use, and, as the objec- 
tion was over-ruled, the court, in ef- 
fect, determined that a corporation 
might be seized to an use. 

The legislature of New York char- 
tered the Farmers’ Fire Insurance 
and Loan Company in 1822, and 
authorized it to take by deed or de- 
vise any real or personal property in 
trust, and to execute the trust. In 
amending the charter since then, the 
name, as it now stands, was chang- 
ed to Farmers’ Loan and Trust Com- 
pany. Three or four years later, 
Chancellor Kent,in his Commentaries, 
discussing the authority of corpora- 
tions to be trustees, or to be seized 
to an use, says; ‘‘the only reason- 
able limitation is, that a corporation 
cannot be seized of land in trust for 
purposes foreign to its institution.” 
In 1828 Chancellor Walworth, in re 
Howe, Extr. 1 Paige (N. Y.) 214 
says: “corporations * * * can- 
not act as trustees in relation to 
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any matters in which the corpora- 
tion has no interest.” In 1830 a 
second corporation, the New York 
Life Insurance and Trust Company 
was authorized to act as trustee. 
The first trust company organized 
in this country to transact exclu- 
sively the business of a trust com- 
pany isthe United States Trust Com- 
pany, of New York. It was organ- 
ized in 1853, and its charter is the 
basis of all special charters of a 
similar nature afterwards granted 
in New York, as well as of the gen- 
erallawfor the incorporation of trust 
companies, which was adopted in 1887. 

In 1836 the Pennsylvania Com- 
pany for Insurance on Lives and 
Granting Annuities was “authorized 
and empowered to accept and re- 
ceive money or other property, real 
or personal, in trust, to accumulate 
the interest or income thereof” and 


“also, to accept and execute trusts 
of every description, which may be 
committed or transferred with their 
consent to them by any person or 
persons whatever, bodies corporate 
or politic, or by any court of the 
United States, or of the common- 


wealth of Pennsylvania.”’ Although 
the date of organization of this com- 
pany is usually set down as 1809, it 
was nota trust company before1836. 
TheGirard Trust Company, of Phila- 
delphia, was organized and charter- 
ed in 1836, and the Barclay Trust 
Company, of Greensburg, Penn., in 
1854. 

In the case of Vidal v. Girard’s 
Executors, 2 How. (U. S.) 127, in 
1844, Judge Story says: ‘It is now 
held that where the corporation has a 
legal capacity to take realor personal 
estate, there it may takeit and holdit 
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upon trust, in the same manner and 
to the same extent as a private per. 
sonmay do. * * * Neither is there 
any positive objection in point of 
law to a corporation taking prop. 
erty upon a trust not strictly with. 
in the scope of the direct purposes 
of its institution, but collateral to 
them.”” This decision settled the 
modern doctrine as to federal courts, 
and is the leading case in most of 
the States. 

In Illinois the Merchants’ Loan 
and Trust Company, of Chicago, was 
organized in 1857, and the State 
Savings, Loan and Trust Company 
of Quincy, in 1861. 

So far as I am informed, these eight 
trust companies in the three states 
named comprise the extent of the 
trust company before the war of 
1861-1865. From 1864 to 1876, 
approximately fifty companies were 
organized, some in each year, but 
none were organized in 1877 and 1878. 
From 1879, with the exception of 
1888, the organization of trust com- 
panies in this country steadily grew 
until high mark wasreached in 1889. 
The number from that time to 1896 
decreased each year. From 1897 to 
the present time, the number has in- 
creased each year. During 1903 the 
number opening business was unpre- 
cedented, though a large number 
was organized in 1902. 

As our population became dense, 
wealth accumulated, and financial 
affairs more complex, the unequivo- 
cal rejection of the old doctrines by 
the legislatures and courts offered 
relief to the commercial banks, for, 
from their very nature, they could 
not respond to demands for either 
large or long time loans. The trust 
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company meets these demands and 
acts in almost any fiduciary capa- 
city. It utilizes the money of those 
not in commercial business and need- 
ing no regular line of discounts, and 
who desire a small interest on their 
deposits. Being under no obligations, 
as are commercial banks, to lend 
to its depositors, and some de- 
posits being in trust, it selects the 
best class of loans on collateral or 
real estate. 

In rendering an opinion in a Min- 
nesota case in 1889, Judge Mitchell, 
with regard totrust companies, says : 
“In many of the states, particularly 
the older ones, this is fast becoming 
the favorite method of administer- 
ing and executing trusts. The facts 
that such corporations have perpe- 
tuity of existence; that they are less 
liable than natural persons to sud- 
den fluctuations of fortune; that be- 
ing organized for that special pur- 
pose they can administer estates 
moreetiiciently and economically; and 
that, in case of larger estates, it is 
often difficult to finda natural person 
who is both willing and able to ac- 
cept the trust, and give the necessary 
bonds—have suggested the necessity 
and created the demand for such 
organizations.” Judge Mitchell might 
have added that trust companies 
have no exemptions, keep system- 
atic records of what they do, and 
have the learning, experience, and 
discretion of a number of the most 
successful men in a community, not 
only as directors, but as executive 
officers, many of whom are selected 
for their knowledge of law. It is 
well recognized that one of the most 
valuable assets of a trust company 
consists in preserving a high stand- 
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ard of conservatism and business in- 
tegrity, and a well managed trust 
company does not sacrifice the hold- 
ings of an estate or other trust, but 
acts only after the most careful in- 
vestigation and deliberation. The 
trust company is an institution of 
the people, but it should not be 
understood that I refer to combina- 
tions of capital, commonly known 
as “trusts,” “‘whose purpose in com- 
bining is to control the production 
and manufacture of any particular 
article on the market, and by such 
control dictate the price at which 
such article shall be sold, the effect 
being to drive out of business all of 
the small dealers in the commodity, 
and to render the public subject to 
the decision of the combination as 
to what price shall be paid for the 
article.” It is unfortunate that the 
word ‘‘trust’’ is commonly applied 
to such combinations, but it comes 
from the fact that legal trusts are 
created to carry out their purposes 
and plans. However, these purposes 
and plans are entirely foreign to the 
purposes of the general trust com- 
panies which form so large part of 
our financial system. 

Trust companies, generally, are 
classed with banks, and from figures 
collected by the Comptroller of the 
Currency June 30,1903, it isestimated 
that they command nearly three bil- 
lion dollars of assets, or nine per 
cent. of the banking power of the 
world and more than twenty per cent. 
of that of the United States. They 
have over one-half of the power of 
national banks, although less than 
one-fifth in number, and represent 
about one-third of the banking pow- 
er of over thirteen thousand state 





604 THE BANKING 


and other banks and trust compan- 
ies, although making less than one- 
thirteenth of the number, They con- 
stitute a large separate element of 
our financial system, and, in the Na- 
tional Bankers’ Association and in 
some of the State Bankers’ Associa- 
tions, they have formed divisions of 
their own. It is an American insti- 
tution and similar organizations do 
not exist in other countries, though 
some are of the opinion that the 
first act of the legislature of Penn- 
sylvania conferring trust powers on 
a corporation was adapted from the 
articles of association or incorpora- 
tion of the agency houses of India. 

As to trust companies in Alabama, 
in addressing the Alabama Bankers’ 
Association last year, Mr. Chappell 
Cory, Secretary of the Birmingham 
Trust and Savings Company, says: 
“So far, in Alabama, we have no 
trust company doing only a trust 
business, nor one in which the exe- 
cution of trusts is the leading de- 
partment of its business, * * * 
still, we have progressed far enough 
to have the basis of experience as a 
guide for the future, to indicate the 
wonderful possibilities that may be 
ahead, and to encourage systematic 
and energetic work in developing a 
fertile field. The smallness of our 
cities and the narrow range of our 
industrial activities have heretofore 
afforded small scope for the intro- 
duction of a scheme of business that 
is yet considered young where it is 
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oldest. The growth of the tr: 
pany in the East and the 

cities of the Westis oneofthe n 
and practically all of it has be 
complished within a quarter oi! 
tury.” ; 

The Alabama Business Corporation 
Act, approved October 2, 1903, pro- 
vides that “‘corporations formed for 
the purpose of carrying on the busi- 
ness of banking, * * * may take 
and receive security by mortgage or 
otherwise on property, real or per- 
sonal, * * * and may become 
trustees for any purpose, be appoint- 
ed and act as executors, administra- 
tors, guardians and receivers and do 
any business and exercise any pow- 
ers incident to the business of trust 
companies doing a banking business,” 
and every bank chartered under the 
act or any other general or speciai 
law of the State may alter or amend 
its charter so as to exercise these 
powers. As the “smallness of our 
cities and the narrow range of our 
industrial activities’? has prevented 
the organization of trust companies 
transacting only the business of a 
trust company, this act affords the 
means for every bank chartered by 
the State to transact a line of busi- 
ness, the lack of which has _hereto- 
fore retarded industry and progress, 
and every State bank will do well to 
embrace the opportunity for making 
a fair profit, and at the same time 
assisting to develop our natural re 
sources. 
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LEGAL DECISIONS. 


BANKING LAW. 


HIS Department embraces all the newly decided cases of importance to bankers, bank 


counsel and bank directors. 


The experiences they disclose are likewise worthy the careful 


attention and study of the merchant, the depositor and the bank student seeking advancement. 
Further information regarding any case published herein will be furnished on application. 


FAILURE TONOTIFY INDORSER. 


Bank failing to notify indorser of note, held for 
collection, and protested for non-payment, 
whereby indorser released, liable in damages 
to owner—Amount of damages. 


Howard v. Bank of Metropolis, N. Y. Supreme Court, Ap- 
pellate Division, First Department, June, 1904. 


A bank received an indorsed note for 
collection, with instructions to protest 
at maturity if not paid, the owner at 
the same time giving the bank a card, 
bearing the indorser’s name and address 
where notice of dishonor should be sent. 
At maturity, the bank handed the note 
to its nutary for protest, but omitted to 
hand him the card or instructions con- 
cerning the indorser, the bank’s collec- 
tion clerk informing the notary he did 
not know the indorser’s address. The 
notary thereupon mailed a notice for 
the indorser in an envelope addressed 
to the owner, but the latter being absent, 
there resulted a failure to notify the in- 
dorser, who was discharged. 

In an action by owner against bank, 
a judgment in favor of the bank is re- 
versed, it being 

Held: Upon the evidence the bank 
was liable for the damages sustained by 
the owner in consequence of the failure 
to give proper notice of protest. The 
amount of damages would depend upon 
the inability of the owner to collect the 
note of the maker. 

The maker’s death, shortly after ma- 
turity of the note, precluded an action 
against him, and as his estate had not 
been administered, there was nobody 
from whom the note could be collected. 
This was sufficient to justify a finding 


that the plaintiff had been unable to 
collect the note of the maker, and that 
in consequence of the bank's negligence, 
plaintiff had suffered damage to the 
amount he would have been able to col- 
lect from the indorser had the bank per- 
formed its duty. To establish a cause 
of action it was not necessary to prove 
the insolvency of the maker of the note. 

Further held, it was error to exclude 
testimony showing the extent of the 
maker’s liabilities and assets, as it was 
competent on the question of the ability 
of plaintiff to collect the note of the 
maker. 


Appeal from judgment entered upon 
dismissal of complaint upon a trial of 
the case without a jury. 


INGRAHAM, J.—The plaintiff being on 
or about January 14, 1898, the owner of 
a promissory note made by one Starbird 
and indorsed by Ira Van Gieson, due 
April 5, 1898, delivered it to the defend- 
ant, with whom he had an account, for 
collection. There were deposited with 
this note certain certificates of stock 
which were held as collateral and which 
the plaintiff directed the defendant to 
return to the maker upon payment of 
the note. When the plaintiff delivered 
this note to the collection clerk of the 
defendant he handed to him a card hav- 
ing upon it ‘‘Dr. Ira Van Gieson, No. 
1 Madison avenue, city,” stating that he 
wanted the note protested carefully, as 
he expected to hold the indorser for its 
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payment, not considering the maker of 
the note responsible; that he was going 
to California and would not be in the 
city at the time the note was due; that 
the address appearing on this card was 
that of the indorser of the note. The 
defendant accepted this note for collec- 
tion with this information, and the 
plaintiff left New York, not returning 
until about the 1:8thof April. On the 
5th of April, when the note became due, 
it was presented to the maker for pay- 
ment, and payment was refused, where- 
upon it was sent to the notary of the 
bank for protest. The bank, however, 
failed to deliver to the notary the card 
with the name and address of the in- 
dorser and gave him no instruction as 
to the service of the notice of protest. 
The notary protested the note, made out 
the certificate of protest, which he signed 
and sent with the note to the bank by 
his clerk, who inquired of the collection 
clerk to whom the plaintiff had deliver- 
ed the note, whether he knew the ad- 
dress of the indorser. The notary or 
his clerk misread the indorser’s name 
as ‘‘Waran Gieson,”’ instead of his cor- 
rect name, ‘‘Ira Van Gieson,’’ and the 
collection clerk of his bank said that he 
did not know the address of the indors- 
er, whereupon the notary’s clerk made 
out the notice of protest, one directed to 
R. S. Howard (the plaintiff) and the 
other to ‘‘Waran Gieson,’’ indorser. 
Both of these notices were put in an 
envelope and addressed to R. S. How- 
ard, No. 110 Fifth avenue. Neither of 
these notices were ever received by the 
plaintiff, as he was at that time absent 
from New York. 

In the early part of June, 1898, the 
maker of the note died in the City of 
New York. It was admitted that his 
estate was never administered on, and 
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that prior to his death he was indebted 
to others who were unable to collect 
their claims, and that the stock held as 
collateral was of no value. A witness 
was called who testified that he knew 
of his own knowledge that Starbird, the 
maker of the note, was indebted ty 
others at the time of hisdeath. He was 
then asked to state the names of those 
persons to whom the maker of the 
note was indebted at the time of his 
death and the amount of the indebted- 
ness. This was objected to by counsel 
for the defendant, the objection was 
sustained, and the plaintiff excepted. 
The witness was then asked whether he 
knew the property that the maker of 
the note possessed during the early part 
of May and June, 1898. This was ob- 
jected to, the objection was sustained, 
and the plaintiff excepted. 

I think it was error to sustain the ob- 
jection to this evidence, as it was com- 
petent upon the question of the ability 
of the plaintiff to collect the note from 
the maker. After the death of the maker 
of the note the plaintiff commenced 
an action against the indorser. That 
action was defended upon the ground 
that notice of non-payment of the note 
had not been given to the indorser, 
and resulted in a judgment in favor of 
the indorser upon that ground. Where- 
upon the plaintiff brought this action 
against the bank to recover the dam- 
ages that he sustained in consequence 
of the failure of the bank to give the 
indorser the proper notice of protest. 
There can be no question but that upon 
this proof the defendant was liable for 
the damages sustained by the plaintiff 
in consequence of the failure of the 
bank to give to the indorser proper 
notice of protest to make him liable 
upon his indorsement. The amount of 
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the damage would depend upon the 
inability of the plaintiff to collect the 
note from the maker. The death of the 
maker shortly after the note became 
due precluded the plaintiff from com- 
mencing an action against him to re- 
cover the amount of the note. His es- 
tate had not been administered on, and 
there was, therefore,nobody from whom 
he could recover the amount of the note. 
The evidence was sufficient to justify a 
finding by the jury that the plaintiff was 
and had been unable to collect the 
amount from the maker, and that in 
consequence of the negligent perform- 
ance of its duty by the defendant the 
plaintiff had sustained damage to the 
amount that he would have been able 
to collect from the indorser had the 
bank performed its duty. 

It seems to have been held by the 
court below that to establish a cause of 
action the plaintiff must prove the in- 
solvency of the maker of the note. This, 
I think, waserror. The cause of action 
was established by the failure of the de- 
fendant to perform the duty that it as- 
sumed when it undertook to collect the 
note, that is, of giving notice of the 
non-payment to the indorser. In First 
Nat. Bank v. Fourth Nat. Bank (77 N. 
Y., 320) it is said: ‘It is the[duty of an 
agent who receives negotiable paper 
for collection, in case such paper is not 
paid, so to act as to secure and preserve 
the liability thereon of all the parties 
prior to his principal; and if he fails in 
thisduty, and thereby causes loss to his 
principal, he becomes liable for such 
loss." And the court quotes from 1 
Daniel on Negotiable Instruments (sec. 
329): 

‘The measure of damages which the 
holder is entitled to recover of the 
bank, or other collecting agent, who 
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has been guilty of negligence or default 
in respect to it, is the actual loss which 
has been suffered. The loss is prima 
facie the amount of the bill or note 
placed in its or his hands; but evidence 
is admissible to reduce it to a nominal 
sum”; and also from the opinion of the 
chancellor in the case of Allen v. Suy- 
dam (20 Wend., 321) as follows: ‘‘Where 
there is a reasonable probability that 
the bill would have been accepted and 
paid if the agent had done his duty, or 
where, by the negligence of the agent, 
the liability of a drawer or indorser, 
who was apparently able to pay the bill, 
has been discharged, so that the owner 
of the billcannot legally recover against 
such drawer or indorser, I admit the 
agent, by whose negligence the loss 
has occurred, is prima facie liable for 
the whole amount thereof, with interest, 
as damages, unless he is liable to satisfy 
the court and jury that the whole amount 
of the bill has not been actually lost to 
the owner, in consequence of such negli- 
gence.” And the court then proceeds: 
“In all these cases the negligence of 
the agent being established, it isa ques- 
tion of damages, and the agent may 
show, notwithstanding his fault, that 
his principal has suffered no damages; 
and the recovery can then be for nomi- 
nal damages only. He may show in 
reduction of the damages that if he had 
used the greatest diligence the bill 
would not have been accepted or paid, 
or that his principal holds collaterals, 
or has an effectual remedy against the 
prior parties to the bill.”’ 

There was evidence here from which 
the jury could find that the plaintiff 
was unable to collect his note from the 
maker, and that the defendant was li- 
able for the amount of the note which 
he had been unable to collect from the 





608 THE BANKING 


indorser because of the negligence of 
the defendant. 

It follows that the judgment appealed 
from should be reversed and a new trial 
ordered, with costs to the appellant to 
abide the event. 

All concur. 


FORGERY OF INDORSEMENT. 

Employer's indorsement as payee of checks forg- 
ed by bookkeeper—Checks cashed by saloon- 
keeper, deposited in and collected by defend- 
ant bank—Bank liable to employer who is not 
estopped from denying bookkeeper’s authority 
to indorse, because bookkeeper authorized to 
stamp employer's name to checks deposited in 
employer's bank, nor because bookkeeper had 
other checks cashed by saloonkeeper bear- 
ing employer's genuine written indorsement. 


Rosenberg vy. Germania Bank, New York Supreme Court 
Appellate Term, June 23, 1904. 


A bookkeeper had authority to stamp 
his employer's name upon checks, pay- 
able to the employer, for deposit in 
bank, and had also obtained cash from 
saloonkeepers on checks, indorsed as 
payee by the employer himself. The 
bookkeeper forged his employer’s name 
as payee to certain checks, upon which 
he obtained the cash from a saloon- 
keeper, who deposited them in defend- 
ant bank, which collected the checks 
from the drawee in usual course. 

Held: The collecting bank is liable 
to the employer for conversion of the 
checks. The latter is not estopped from 
questioning the validity of the indorse- 
ment of his name by his bookkeeper, 
because the latter had authority to in- 
dorse his name by rubber stamp on 
checks deposited in his own bank, nor 
because the bookkeeper had cashed other 
checks bearing the employer’s genuine 
signature. 

None of these facts make out an au- 
thority to the bookkeeper to sign his 
employer’s name as payee to checks and 
negotiate them. The extent of the 
bookkeeper’s authority was to stamp 
his employer’s indorsement on checks 
for deposit. 
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_ The use of a rubber stamp for indors- 
ing checks for deposit has become a cus. 
tom recognized by banks and merchants, 
and indorsements so made are valid . 
but the authority of the bookkeeper to 
use the stamp for this purpose, does not 
authorize his writing his employer's 
name on the back of checks for purpose 
of negotiation. 


Action by Joseph Rosenberg against 
the Germania Bank for the conversion 
of certain checks. Judgment for defend- 
ant. Reversed. 


Rosenberg, a depositor in the North- 
ern National Bank, had a general book- 
keeper who was authorized to deposit 
in the bank, checks to his employer's 
order, using a rubber stamp reading: 

**Pay to the Northern National Bank. 
Joseph Rosenherg.”’ 

It was a custom in the neighborhood 
to send out checks to be cashed, particu- 
larly on Saturday afternoons, and es- 
pecially to the liquor stores. The book- 
keeper had taken such checks, endorsed 
by his employer, and had them cashed, 
but he was not authorized, and never 
had down to the time of the occurrence 
now to be mentioned, signed or indors- 
ed such a check with his employer's 
name, except by the rubber stamp for 
transfer to Rosenberg’s bank. 

Then the bookkeeper took checks, 
drawn by customers to his employer's 
order, forged his employer’s indorse- 
ment on the back as payee, and had 
them cashed by the bartender of one 
Gerdes, the bookkeeper misappropria- 
ting the proceeds. 

Gerdes deposited these checks in the 
Germania Bank, and that bank collect- 
ed them in the usual course. 

In an action by Rosenberg against 
the Germania Bank for the conversion 
of these checks, the bank contended 
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that Rosenberg was estopped from dis- 
puting the indorsement of his name by 
his bookkeeper. This contention the 
trial justice sustained, but the judgment 
is reversed by the appellate term of the 
supreme court, it being 

Held (by McLean, J.): Not one of 
the incidents in evidence, nor all com- 
bined, make out or imply authority to 
write the plaintiff's name upon either 
side of a check. That of which the 
most is made—provision of and author- 
ity to use a stamp for the indorsement 
of checks for deposit—carried with it 
only power to do that specific thing 
under the method familiar, by custom, 
toevery man and woman in this town 
of affairs enough to have a bank account. 

That method, in its present preva- 
lence, is novel. Its legality is ancient 
doctrine. It was settled long ago that 
a person may be bound by any mark or 
designation he thinks proper to adopt, 
providing he intends to bind himself 
thereby (Brown v. Butchers & Drovers’ 
Bank, 6 Hill, 443); and, if the intention 
to bind by even a mark be shown, in- 
quiry may not be made in court as to 
whether the person can write his name 
(Baker v. Dening, 8 Ad. & El. 94). At 
the beginning of the present practice, 
not many years ago, banks required of 
each customer a letter or other paper of 
request and indemnity. Increase of 
business to a volume rendering the 
elder practice impracticable in many 
cases, especially of cashiers of banks, 
brought the convenient substitute of a 
Stamp for the written name of the 
payee into use, until the usage ripened 
into the custom recognized by the clear- 
ing house and its members and by the 
subtreasury since it affiliation with that 
institution ; savings banks alone, of finan- 
cial concerns, still standing aloof. 

Clamorous assertions that plaintiff's 
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action under this well defined and recog- 
nized custom covers Hecht’s (the book- 
keeper’s) forgery of hisemployer’sname 
availsnothing. As little may it besaid 
that reversal of this judgment and rul- 
ing upon which it rests will endanger 
the business of banking, of such con- 
venience to the commercialcommunity, 
by holding that banks act at their peril. 
Of course, banks, as others, taking 
paper, in a way act at their peril. Here- 
in a bank is party defendant, but not 
because of the writing of the employer's 
name by Hecht, which concerned the 
bank only because of its guaranty by 
its customer, Gerdes, through his in. 
dorsement, and who must make that 
good. Neither of the cases relied upon 
help the defendant. In onearising upon 
the extraordinary defalcation of Schuy- 
ler, who so startled the commercial 
community two generations ago, (N.Y. 
& N. H. R. R. Co. v. Schuyler, 34 N. 
Y. 30), the court held that, where its 
directors do not direct, a corporation as 
well as an individual is liable for the 
acts of a person openly and notoriously 
held out as the agent, and also placed 
and recognized as in position to be the 
author of the corporation’s misfortune. 
In the other (Morris v. Hofferberth, 81 
App. Div. 512) besides being between 
parties very differently situated, the 
misuse of the check was by a person 
who signed the name of his principal 
with the addition of his own, and who 
was designated as plaintiff's agent on 
the stationery and billheads furnished 
by the plaintiff, and who furthermore 
was authorized to and did manage and 
conduct the entire business of the plain- 
tiff, an absentee. 

The determination of this appeal will 
establish no novel precedent, but, were 
that so to be, the court would need 
more than herein appears to determine 
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that whenever aman, because of insuffi- 
cient schooling, occupation in his work- 
shop, or other cause, employs a book- 
keeper to do his countinghouse work, 
he thereby exposes himself to such dis- 
position of his funds as his bookkeeper 
may make under what a bartender or 
bartenders consider the bookkeeper’s 
authority. The judgment should be 
reversed. 

Judgment reversed, and new trial 
ordered, with costs to appellant to abide 
the event. All concur. 


BANKRUPT’S DEPOSIT. 

Off-set by bank against bankrupt’s deposit of 
bankrupt’s liability as indorser on discounted 

paper. ; 

In the matter of Phillip Semmer Glass Co.. Lim., bankrupt. 
Claim of First National Bank of Jersey City. United 
States District Court, Southern District of New York, 
in Bankruptcy, May 31, 1904. 


A bank may, under the Bankruptcy Act, 
offset against a deposit of the bankrupt 
in its hands, the bankrupt’s liability to 
the bank as indorser of paper discount- 
ed by the bank, although the date of the 
maturity of the paper is subsequent to 
the filing of the petition in bankruptcy, 
where that date is within the year after 
the bankruptcy adjudication. 

Thescope of the term ‘‘mutual credit”’ 
in section 68 of the Bankruptcy Act con- 
sidered. 


MacGraneE Coxe, Referee.—This is on 
the application of the trustee in bank- 
truptcy for the re-examination of the 
claim, against the bankrupt estate, of 
the First National Bank of Jersey City. 

The petition in bankruptcy, which 
was involuntary, was filed March 18, 
1903. For some time prior to that date 
the bankrupt had had a deposit account 
in the claimant bank, and on said March 
18, 1903, there was a balance due to the 
bankrupt from the bank on this account 
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of $6,232.96. Onthesame day the bank 
held unmatured promissory notes made 
by various makers in favor of the bank- 
rupt, which it had, upon indorsement 
by the bankrupt, and in the rdinary 
course of business, discounted for the 
bankrupt’s account, and on which the 
bankrupt had received from the bank a 
sum largely in excess of the balance 
above mentioned. This balance the 
bank applied to the payment of these 
notes as far as it would go, and it has 
filed its claim, which is the subject of 
this proceeding, for the remainder of 
the notes, amounting in all, including 
interest and protest fees, to $9,080.03. 
‘The notes all fell due within one year 
after the adjudication in bankruptcy. 
Payment thereon respectively was duly 
demanded and refused, and notice of pro- 
test given to the bankrupt as indorser. 

The objections of the trustee are based 
upon the fact that the notes were unma- 
tured on the day the petition in bank- 
ruptcy was filed. He urges that, for 
this reason, it was not within the right 
of the bank to offset the deposit in its 
hands against the indebtedness of the 
bankrupt on the indorsements, and that 
should it be permitted to do so, the re- 
sult would be an unlawful transfer and 
in preference of the bank to the extent 
of the deposit over the bankrupt’s other 
creditors of the same class. 

It seems now well settled, and indeed 
the trustee does not deny that, had the 
notes fallen due before instead of after 
the filing of the petition, the offset 
would have been proper. There area 
number of decisions to this effect, both 
under the present and the former bank- 
ruptcy acts. And so, finally, is thede- 
cision of the Supreme Court of the 
United States in the recent case ot New 
York County Nat. Bank v. Massy 192 
U. S. 138. The ground of the decision 
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in this last case is that the bankrupt’s 
deposit in the bank, under the circum- 
stances, did not constitute a transfer as 
defined by the Bankruptcy Act, for the 
reason that the estate of the bankrupt 
was not diminished thereby, the bank- 
rupt being at liberty freely to check 
against the deposit in the bank up to 
the time of the institution of the bank- 
ruptcy proceedings. The court there- 
upon held that there was such mutuality 
between the two debts as permitted one 
to be set off against the other under 
section 68 of the act. 

This decision disposes of the objec- 
tion of the trustee that the deposit here 
was a preferential transfer, and we have 
remaining only the question as to 
whether the fact that the notes were 
unmatured at the time of the filing of 
the petition in bankruptcy eliminates 
that quality of mutuality which is re- 
quired by section 68 in order to permit 
of set-off. 

The trustee’s contention is that on 
the day of the filing of the petition there 
was no such mutuality; that there was 
on that day a debt due by the bank to 
the bankrupt, but no debt due by the 
bankrupt to the bank. He further con- 
tends that immediately upon the filing 
of the petition in bankruptcy other and 
paramount equities in favor of the gen- 
eral creditors of the bankrupt interven- 
ed, and became superior to the equities 
existing between bankrupt and the 
bank; and that immediately thereupon 
the fund in the bank became impressed 
with a trust in favor of the general 
creditors of the bankrupt and could not 
be retained by the bank alone. 

The trustee in support of this con- 
tention cites authorities of the New 
York and Pennsylvania courts, and 
there is no doubt that under the statutes 
of those States the law is as he de- 
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claresit to be. But the Bankruptcy Act 
creates a different rule of set-off, or 
rather, perhaps, better, adds to the 
classes of cases to which the rule is to 
be applied. 

At common law, and under the stat- 
utes of New York and of other States, 
it is well settled that there can be no 
set-off unless the mutual debts are both 
due and payable in the hands of the 
parties for and against whom set-off is 
sought; that is to say, that unless they 
are presently payable as well as due 
the requisite mutuality does not exist 
(Munger v. Albany City Bank, 85 N. 
Y.. 580, 586). Under the bankruptcy 
statute, however, by section 63a, a debt 
is declared frovatle against the bank- 
rupt estate, that is, I take it, for the 
purpose of bankruptcy, favatle oul of 
the estate, although not by its terms 
payable until after the filing of the 
petition, if only it'be absolutely owing 
at that time. The operation of this 
section seems to be to hasten, in such 
cases and for the purposes of bankruptcy 
administration, the maturity of the debt. 

In the case of Meyer v. Dickinson (5 
Am. B. R., 593, 107 F. R. 86) Judge 
Thomas maintained the right of set-off 
in such a case as the one under consid- 
eration against unmatured paper of the 
bankrupt firm, holding that upon the 
institution of bankruptcy proceedings 
another and different rule of set-off ap- 
plied from that existing under the stat- 
utes of Pennsylvania. 

It seems to be the provability of the 
debt which is the criterion of its avail- 
ability for the purposes of set-off. It 
was so said in Re Kalter (2 N. B. N., 
264), in which case-such an offset as is 
sought here was upheld. The fact that 
section 68b prohibits a set-off of any 
debt which is not provable would point 
inferentially to the same conclusion. 
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There seems now to be no question, 
though it was at first much doubted, 
that the claim of the bank in this case 
is a provable claim, notwithstanding 
the immaturity of the paper at the date 
of the commencement of the bankruptcy 
proceedings. It was‘so held in Re 
Gersen (6 Am. B. R., 11; 107 F. R., 
897). The Circuit Court of Appeals for 
the Third Circuit in that case, affirming 
the district court, holds that the liabil- 
ity of a bankrupt indorser of commer- 
cial paper can be proved against his 
estate in bankruptcy, although the 
paper did not fall due until after the 
filing of the petition. 

Nor should we overlook the use of 
the term ‘‘mutual credits” in addition 
to the term ‘‘mutual debts” in section 
68. While these terms are to be used 


as correlatives (Libby v. Hopkins, 104 
U. S. 303), they are not to be construed 
as meaning one and the same thing 
(Lord Kenyon in Atkinson v. Elliott 7 


T. R. 378). The term mutual credits 
first appears in the English Bankruptcy 
System in the year 1705 (4 and 5 Anne, 
c. 17, sec. 11), and it has been found in 
all of our bankruptcy acts from the be 

ginning (Act of 1800, sec. 42; Act of 
1841, sec. 5; Act of 1867, sec. 20; U. 
S. R. S. sec. 5073). It has from the 
first been considered of importance, and 
asadding materially to the cases which 
were held comprised under the terms 
mutual debts. Thus, Robson on Bank- 
tuptcy (7th ed., p. 365) says: 

“The right of set-off given by the 
bankruptcy laws, not being confined as 
in the statutes of set-off, to mutual 
debts, but being extended to mutual 
credits * * * it necessarily applies 
to a much larger number of demands 
than is comprised in the term mutual 
debts. * * * One of the earliest 
questions which arose on the mutual 
credit clause was whether a debt pay- 
able in future could be set-off against 
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a debt payable 7 praesenti, And this 
was decided in the affirmative on the 
ground that, though there might not 
be mutual debts actually payable be- 
tween the parties, still there were mu- 
tual credits, and that the case came 
within the equities of the statute.” 


Under section 20 of the Act of 1867, 
the language of which is substantially 
the same to that of section 68 of the 
present act, such an offset as is here 
sought by the bank against an unma- 
tured obligation was upheld (Ex parte 
Howard National Bank, 2 Lowell, 487; 
In re Petrie, 5 Ben., 110). 

On the whole I conclude that the 
mutuality required by the Bankruptcy 
Act existed, and that the offset was 
proper. 

Objection is further made by the 
trustee, as to several of the notes, that 
they had not become due even at the time 
the proof of claim was made—June 11, 
1903. This is true, but they had all 
become due before the proof was closed 
in this proceeding, and it appears from 
the record that these notes, like the 
others, had been duly protested for non- 
payment, with notice to the bankrupt. 
These notes, therefore, are substantially 
in the same situation as the others, and 
it follows that the same rule should ap- 
ply to them. 

All of the notes we have seen fell due 
within one year from the date of the 
adjudication. It is not, therefore, neces- 
sary to decide and is not decided what 
would be the result were this not the 
case, as affected by section 57n of the 
Bankruptcy Act. 

There should, however, be a deduc- 
tion from the claim as filed. Under 
section 63a there should be a deduction 
of interest on the several notes between 
the date of the filing of the petition and 
the maturity of the notes respectively. 
This amounts to $110.76, and should 
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be deducted from the amount of $69,- 
080.03 set forth in the claimant’s proof 
of claim. With this deduction the claim 
should be allowed. 

An order may be submitted accord- 
ingly on notice or consent. 


Hort, J.—Referee’s order affirmed. 


TITLE TO COLLECTION PRO- 
CEEDS. 


Checks, owned by A bank, indorsed “pay to 
order of any bank or banker” and sent for 
collection to B bank—Similarly indorsed by 
B bank and sent for collection to C bank— 
Failure of B bank- Collection of checks by C 
bank—Title to checks did not pass to B bank, 
and A bank entitled to proceeds from C bank. 


Ex parte Miners & Merchants Bank of Lonaconing, Circuit 
Court for Allegany County, Pa., July 13, 1904. 


A Baltimore bank, owner of 16 checks, 
indorsed them ‘‘ pay to order of any bank 
or banker” and sent them to a bank at 
Lonaconing for collection. That bank 
similarly indorsed the checks and sent 
them to a bank at Frostburg for collec- 
tion. The Lonaconing bank failed and 
the Frostburg bank collected the checks. 
It was agreed that the form of indorse- 
ment used, according to the custom and 
usage of bankers, indicated that the 
checks were transmitted for collection ; 
also agreed that the Lonaconing bank 
was merely agent for the Baltimore 
bank, and after collecting paper would 
remit proceeds to Baltimore, but never 
gave credit for checks before collection. 

Held: Title to the checks never passed 
to the Lonaconing bank and the Balti- 
more bank was entitled to the proceeds 
in the hands of the Frostburg bank, as 
against the receivers of the Lonaconing 
institution. 


M. L. Keepy, J. The question for 
determination in this cause arises out 
of the following transactions: 

The Farmers & Merchants National 
Bank of Baltimore forwarded to The 
Miners and Merchants Bank of Lona- 


coning sixteen checks aggregating the 
sum of $6,717.00, indorsed as follows: 


Pay to the order of any bank, or banker, 
Mar. 1904. 


Farmers ¥ Merchants National Bank 
Y é ‘ 
of Baltimore. 


The said checks were forwarded for 
the purpose ‘‘of collection,” and were 
received by said bank at Lonaconing; 
but, instead of said bank at Lonaconing 
collecting the same, said bank forward- 
ed said checks ‘‘for collection” to the 
First National Bank of Frostburg, in- 
dorsed as follows: 


Pay to the order of any bank, or banker, 
or Trust Company. 


Miners and Merchants Bank of Lona- 
coning, 
Hugh Scott, Cashier. 


Shortly after said checks were re- 
ceived by said bank at Lonaconing and 
the same had been indorsed by it, as 
above, and forwarded by it to said bank 
at Frostburg, receivers were appointed 
for said Miners and Merchants Bank of 
Lonaconing. The First National Bank 
of Frostburg collected the amount of 
said checks, aggregating the sum of 
$6,717.00, as aforesaid, and the ques- 
tion is, who is entitled to said proceeds 
—the Receivers of the Miners and Mer- 
chants Bank of Lonaconing or The 
Farmers and Merchants National Bank 
of Baltimore? 

The answer to this question is found 
in the answer to the question as to 
whether or not the title in said checks 
passed from the said Farmers and Mer- 
chants National Bank to the said Miners 
and Merchants Bank. 

Without attempting a collation of the 
numerous decisions bearing upon the 
question, the following propositions may 
be taken as established : 
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First, that when a customer of a bank 
deposits money to the credit of his ac- 
count, the money becomes the property 
of the bank. 

Second, that the same rule obtains 
and prevails in the case of checks, drafts 
and promissory notes, wherever the 
customer acquires the unconditional 
right to draw for the proceeds. 

Third, that when a check, draft or 
promissory note is indorsed in blank, 
or to the order of the bank, and the pro- 
ceeds are credited to the depositor, as 
cash, the bank becomes the owner of 
the paper by virtue of the indorsement. 

The theory, or principle, upon which 
the above propositions rest, is that the 
consideration for the money, or check, 
or draft, or note, as the case may be, is 
the unconditional contract by the bank 
to pay the check, or checks, of the de- 
positor to the amount of his deposit. 
Tyson and Rawles v. Wes. Nat. Bank 
77 Md. 412. 

Accepting the above propositions as 
the law governing the question to be 
answered, what contractual relation 
arose from the facts of this case? 

The obligation upon the part of a 
bank to pay the check, or checks, of a 
depositor drawn against the defosi/ of 
a check, or checks, previous to the collec- 
tion of checks deposited, can ‘‘only be es- 
tablished by a contract to be expressly 
proved or inferred from an unequivocal 
course of dealing.” R. R. Co. v. John- 
son, 133 U. S. 566. Tyson and Rawles 
v. Wes. Nat. Bank 77 Md. 420. 

Do the facts in this case establish 
either of said alternatives? If not, then 
the Miners and Merchants Bank of 
Lonaconing incurred no obligation to 
pay the check or checks, of the Farmers 
and Merchants National Bank of Balti- 
more, as against the sixteen checks for- 
warded to it, no consideration passed 
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from the Miners and Merchants lank 
of Lonaconing to the Farmers and \Mer- 
chants National Bank of Baltimore 
therefor, and the title thereto did not 
pass. The answer to the above  ues- 
tion is to be found by examining the 
agreed statement of facts as to the re- 
lation existing between said banks at 
the time of the forwarding of said checks, 
the object and purpose had in view in 
so doing, and what obligation was as- 
sumed by said Miners and Merchants 
Bank upon receipt of said checks. 

It is agreed that the form of endorse- 
ment used, according to the custom and 
usage of bankers and banking institu- 
tions, indicates that a check, or other 
negotiable instrument so indorsed, is 
indorsed and transmitted /vr collection, 
and that the checks so indorsed in 
this case were forwarded by the Farm 
ers and Merchants National Bank of 
Baltimore to the Miners and Merchants 
Bank of Lonaconing for collection. It 
is also agreed that at the time of the 
forwarding of the same by said Balti- 
more bank, and at the time of the re- 
ceipt of the same, so indorsed, by said 
Lonaconing bank, that the said Lona- 
coning bank was the agent for said 
Baltimore bank for the collection of 
negotiable paper; that the said Balti- 
more bank had, from time to time, sent 
checks and drafts to said Lonaconing 
bank /or collection and credit, and that the 
said Lonaconing bank, a//er collecting the 
same, woul] credit the amount collected, 
and, thereafter, would remit by check 
to said Baltimore bank to cover the col- 
lection, or collections, so made; that the 
said Lonaconing bank had no account 
with the said Baltimore bank, and that 
the said Baltimore bank zener drew any 
check on the said Lonaconing bank. 

From these facts it is evident that 
the title to the sixteen checks mention- 
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ed in this cause never passed to the 
Miners and Merchants Bank of Lona- 
coning. There was no consideration 
therefor, as the said Miners and Mer- 
chants bank of Lonaconing did not 
credit the Farmers and Merchants Na- 
tional Bank of Baltimore with said 
checks, or the amount of the same, 
when received. The ‘‘ unequivocal 
course of dealing’ between said banks 
was, that no credit was given upon re- 
ceipt of checks or drafts, that none 
was given until a//er collection, and the 
credit “hen given was the amount co/- 
/ected and not the amount of the checks, 
(unless, of course, the amount collected 
happened to be amount of the checks). 
Or, in other words, the credi# was based 
upon co//ectons, and not upon the amount 
of checks. The Farmers and Merchants 
bank of Baltimore did not draw against 
checks sent for collection; but when col- 
lections were made, the Miners and 


Merchants bank of Lonaconing would 
remit by check to cover collections. The 
only obligation, so far as payment was 
concerned, resting upon the Lonacon- 
ing bank was to remit amouni collected, 
and this obligation and duty did not 


arise until a/fer collection made. The 
unconditional right to draw, never ex- 
isted as against amount of the checks, 
determined from the checks; and conce- 
ding, for illustration, the right of the 
Farmers and Merchants bank to draw 
against COLLECTIONS, this right did not 
arise or exist until collections were 
made. Therefore, as in the case of the 
sixteen checks herein involved, the 
Miners and Merchants bank of Lona- 
coning did zv/ collect the same, the 
purpose, and only purpose for which 
sent and received, no right existed upon 
the part of the Farmers and Merchants 
National Bank of Baltimore to demand 
a check from the Miners and Merchants 
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Bank of Lonaconing, for the amount of 
the same, or for any portion thereof, 
and the said Miners and Merchants bank 
of Lonaconing was under no obligation 
to remit for the same. If the Miners 
and Merchants bank of Lonaconing had 
incurred no obligation to pay the Farm- 
ers and Merchants National Bank of 
Baltimore the amount of said checks, 
the relation of debtor and creditor never 
existed, and, without this relation’ hav- 
ing been created, the title could not 
and did not pass. 

As already quoted, ‘‘such obligation 


.(to pay) previous to the collection of 


the bill, can only be established by a 
contract to be expressly proved or in- 
ferred from an unequivocal course of 
dealing.” There was neither sucH Con- 
TRACT NOR SUCH A COURSE OF DEALING, 
The sixteen checks involved in this 
cause, after having been received by 
the Miners and Merchants Bank of 
Lonaconing, were indorsed by it and 
forwarded to the First National Bank 
of Frostburg ror COLLECTION, and the 
same were collected by said Frostburg 
Bank. After said sixteen checks had 
been forwarded to said Frostburg bank, 
receivers were appointed for the said 
Miners and Merchants Bank of Lona- 
coning; thereupon its agency and right 
to collect said checks ended and was 
terminated. The money called for by 
said sixteen checks was collected by the 
said First National Bank of Frostburg. 
The Farmers and Merchants National 
Bank of Baltimore is not repudiating 
or attempting to repudiate its right to 
collect the same; but, on the contrary 
isnot only willing but desirous of receiv- 
ing the proceeds of said checks. 
Without quoting further from authori- 
ties, the following cases sustain the 
foregoing conclusions. Cecil Bank v. 
Farmers Bank, 22 Md. 154; Daniel Mil- 
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ler et al. v. Far. & Mech. Bank, 30 Md. 
400. B. & B. Bank v. Hubbell, 117 
N. Y. 384. Ditch v. Wes. Nat. Bank, 
79 Md. 192. Tyson & Rawles v. Wes. 
Nat. Bank, 77 Md. 412, as above. 
Upon the question of revocation of 


agency, the following authorities fully- 


sustain the proposition that such agency 
ended, and was terminated upon the 
appointment of receivers. Parkers v. 
Smith, 16 East 365; Attrill v. Patter- 
son, 58 Md. 226; Hudson v. Granger, 
5 Barn & Ald. 27. 

The proposition that ‘‘upon the ap- 
pointment of the receivers the agency 
of the Miners and Merchants Bank to 
collect said checks was terminated,” is 
so consonant with reason as to scarcely 
need the citation of authorities to sus- 
tain it. 

Being of the opinion that the Farm- 
ers and Merchants National Bank of 
Baltimore is entitled to the proceeds of 
said sixteen checks as aforesaid, it is 
thereupon this, the thirteenth day of 
July, A. D. 1904, by the Circuit Court 
for Allegany County, sitting in Equity, 
adjudged, ordered and decreed that the 
First National Bank of Frostburg, Mary- 
land, pay to the Farmers and Mer- 
chants National Bank of Baltimore, 
Maryland, or to its order, the sum 
of six thousand, seven hundred and 
seventeen dollars, being the proceeds 
derived from the collection of the six- 
teen checks mentioned in the agreed 
statement of facts filed in this cause, 
and the other papers filed herein, and 
the Receivers of the Miners and Mer- 
chants Bank of Lonaconing, Maryland, 
are hereby ordered to give to the First 
National Bank of Frostburg, Maryland, 
an order to pay said sum of six thous- 
and, seven hundred and seventeen dol- 
lars, as aforesaid, to the said Farm- 
ers and Merchants National Bank of 
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Baltimore, Maryland, and upon so do- 
ing the said Receivers shall be, and are 
hereby released from any liability for 
or on account of said money. 


BANK CHECKS IN VIRGINIA. 


Under Negotiable Instruments Law, not an as- 
signment to holder until accepted or certified 
—Acceptance or certification must be in writ- 
ing and signed by bank; payment of checks 
to wrongful holder not an acceptance of checks 
in favor of rightful holder. 


Baltimore & Ohio R. Co. v. First National Bank of Alex 
andria, Supreme Court of Appeals of Virginia, 
June 16, 1904. 


1. Under the direct provisions of sec- 
tion 189 of the negotiable instruments 
act, approved March 3, 1898 (Acts 1897- 
98, p. 917, c. 866), a check does not 
operate as an assignment of the fund 
on deposit, and the bank is not liable 
to the holder unless and until it accepts 
or certifies the check. 

2. Under sections 132 and 185 (Acts 
1897-98, pp. 911, 917, C 866) the accep- 
tance of a check must be in writing, and 
signed by the bank, in order to afford a 
cause of action against it. 


Error to Circuit Court of City of 
Alexandria. 


Action by the Baltimore & Ohio Rail- 
road Company against the First Na- 
tional Bank of Alexandria. Judgment 
for defendant, and plaintiff brings error. 
Affirmed. 


Keitn, P. The plaintiff in error 
brought its action of trespass on the 
case in assumpsit in the circuit court 
of the city of Alexandria against the 
First National Bank of Alexandria. The 
declaration contains numerous counts, 
the last of which embraces the ordinary 
money counts in assumpsit, and the 
others are special counts, identical in 
form with that given below, except as 
to names, dates and amounts: 
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‘‘The plaintiff complains of the First 
National Bank of Alexandria, Va., de- 
fendant, which has been duly summon- 
ed to answer the plaintiff in this action, 
of a plea of trespass on the case, in as- 
sumpsit, for this, to wit: That hereto- 
fore, to wit, on the 1st day of October, 
1900, in the city aforesaid, the firm of 
John P. Agnew & Co., depositors with 
the defendant, made their certain draft 
or order in writing for the payment of 
money, commonly called a check, bear- 
ing date a certain day and year therein 
mentioned, to wit, the day and year 
aforesaid, and then and there directed 
the said draft or order to the said de- 
fendant, and thereby required the said 
defendant to pay to the plaintiff, or 
order, the sum of two hundred and 
seventy-one and thirty one-hundredths 
dollars ($271.30), and then and there 
delivered the said draft or order to the 
said plaintiff; and the said plaintiff avers 
that after the making of the said draft 
or order, and before the payment of the 
said sum of money therein specified, to 
wit, on the day and year aforesaid, at 
the city aforesaid, the said draft or 
order was presented and shown to the 
said defendant for payment thereof, 
and that the said defendant then and 
there, to wit, on the day and year afore- 
said, accepted the said draft or order, 
and promised the plaintiff to pay the 
same according to the tenor and effect 
thereof, and of its said acceptance there- 
of, but did not pay the same when due, 
although demanded by the plaintiff of 
the said defendant.” 

The defendant demurred to the de- 
claration, but we prefer to deal with 
the questions of law arising upon the 
demurrer when we come to consider the 
instructions. The defendant pleaded 
non assumpsit, and the case was sub- 
mitted to the jury, who found a verdict 
for the defendant, upon which the court 
entered judgment, and the case is be- 
fore us upon exceptions to rulings made 
during the trial. 

Although there is much conflict in the 
testimony, we shall consider the case 
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as though the following facts were es- 
tablished: That the Baltimore & Ohio 
Railroad Company had a freight office 
at Alexandria; that D. P. Hurley was 
its agent, with authority to make col- 
lections of charges for the transmission 
of freights; that when freight bills were 
paid by check the checks were required 
to be made payable to the order of the 
company; that the checks sued on were 
presented to the bank, and paid upon 
the indorsement of D. P. Hurley, and 
the amounts thereof charged to the ac- 
counts of the drawers of the checks in 
the bank, and the checks returned to 
them on settlement of their accounts 
with the bank; that shortly after the 
date of the last check sued upon—that 
is to say, in the month of April, 1901— 
Hurley left the city of Alexandria while 
his accounts were under examination 
by the traveling auditor of the railroad 
company, which examination disclosed 
that he was short in his accounts a large 
sum for moneys received and unaccount- 
ed for by him; that Hurley was not au- 
thorized by the railroad company to en- 
dorse checks, and that it never received 
the money nor the benefit thereof from 
the checks sued upon; that it does not 
appear that the bank made any inquiry 
as to Hurley’s authority to indorse 
checks or receive money thereon, nor as 
to the necessity therefor, or that the 
company had any knowledge that Hur- 
ley was in the habit of indorsing checks 
and collecting the proceeds thereof, until 
he absconded. Such being the facts, 
the court gave the following instruction: 

‘*The court instructs the jury that they 
must believe from the evidence that 
the defendant had and received for the 
plaintiff the money claimed in the bill 
of particulars before they can find a 
verdict for the plaintiff; and although 
they may believe from the evidence 
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that the checks in evidence were drawn 
on the First National Bank by deposi- 
tors of said bank, who had sufficient 
funds to their credit in said bank to 
pay the same, and that in settlements 
between said bank and the said deposi- 
tors the said bank charged said deposi- 
tors with the amount of such checks, 
and it was allowed a credit for the pay- 
ment of them, yet the court instructs 
the jury that such factscreated no priv- 
ity between the said bank and the Balti- 
more & Ohio Railroad Company, and 
there can be no recovery by the plain- 
tiff against the defendant under the 
count for money had and received, even 
though they may believe from the evi- 
dence that the defendant paid the money 
on said checks to an unauthorized per- 
son; that is, to a person not entitled to 
receive the money on said checks.’ 

That instruction traverses the plain- 
tiff’s entire cause of action. If it be a 
correct statement of the law, no other 
conclusion was possible than that arriv- 
ed at by the judgment under review. 
The instruction presents questions upon 
which there has been much diversity 
of opinion among courts and text writ- 
ers, but which have, in our judgment, 
been set at rest by the act of assembly 
entitled ‘‘Anact to revise, arrange and 
consolidate as one act the laws relating 
to negotiable instruments (being an 
act to establish a law uniform with the 
laws of other states on that subject),” 
approved March 3, 1898 (Acts 1897-98, 
p. 896, c. 866). 

Section 127 (page 911) of that act de- 
clares that: ‘‘A bill of itself does not 
operate as an assignment of the funds 
in the hands of the drawee available for 
the payment thereof, and the drawee 
is not liable on the bill unless and un- 
til he accepts the same."’ Section 132 
provides that: ‘‘The acceptance of a bill 
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is the signification by the drawee of |iis 
assent to the order of the drawer. The 
acceptance must be in writing and sign. 
ed by the drawee. It must not express 
that the drawee will perform his prom. 
ise by any other means than the pay- 
ment of money.” Section 185 (page 
917) declares that: ‘‘A check is a bill 
of exchange drawn on a bank payable 
on demand. Except as herein other- 
wise provided, the provisions of this 
act applicable to a bill of exchange pay- 
able on demand apply to a check.” 
And section 189 is as follows: ‘‘Acheck 
of itself does not operate as an assign- 
ment of any part of the funds to the 
credit of the drawer with the bank, and 
the bank is not liable to the holder, un- 
less and until it accepts or certifies the 
check.” 

Now, if there be any virtue in that 
law, the checks in question did not as- 
sign to the holder the funds, or any 
part thereof, of their respective drawers 
on deposit with the defendant; nor 
could it have that effect unless and un- 
til the checks were certified; and sec- 
tion 185 expressly declares that the pro- 
visions of that act with respect to bills 
of exchange payable on demand shall 
apply with equal force to checks; and, 
turning to section 132, already quoted, 
we find that the acceptance must be in 
writing, and signed by the drawee, in 
order to constitute a cause of action by 
the holder against the bank. 

This opinion might be greatly pro- 
longed by citation of conflicting cases 
and a discussion of the discordant views 
entertained by courts and text-writers 
of the greatest ability upon these ques- 
tions; but the object, as we understand 
it, of the codification of the law with 
respect to negotiable instruments, was 
to relieve the courts of this duty, and to 
render certain and unambiguous that 
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which had theretofore been doubtful and 
obscure, so that the business of the 
commercial world, largely transacted 
through the agency of negotiable paper, 
might be conducted in obedience to a 
written law emanating from a source 
whose authority admits of no question. 

We are of opinion that the instruction 
conforms to the provisions of the stat- 
ute, and that it concludes the case in 
favor of the defendant in error. 


WIFE'S ACKNOWLEDGMENT OF 
MORTGAGE. 


st National Bank of Hailey v. Glenn, et al., Supreme 
Court of Idaho, Jane 22, 1904. 


A national bank in Idaho brought 
suit to foreclose a real estate mortgage 
executed by husband and wife. Suit 
was defended on ground of insufficiency 
of wife’s acknowledgment, usury, and, 
furthermore, that foreclosure suit was 
barred because bank had presented 
claim and received part payment from 
administrator of husband’s estate. The 
defendants had judgment. The su- 
preme court reverses the judgment. A 
synopsis of the points decided follows: 


1. Where a notary explains to a mar- 
ried woman that the instrument to which 
her name is appended is a mortgage 
upon certain real estate, and the nature 
and contents thereof, and the property 
incumbered thereby, and she thereupon 
replies that whatever her husband does 
or says is all right with her, and that he 
is a good man, and she has confidence in 
him and will do whatever he does, /e/d, 
that such facts constitute a sufficient 
acknowledgment, and justify the notary 
in attaching his certificate of acknowl- 
edgment in due form to such instru- 
ment. 

2. Where a married woman acknowl- 
edges an instrument in due form, and 
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at the time of such acknowledgment 


her name is affixed to such instrument 
her 

as follows, ‘‘ Jennie X Glenn,” but her 
mark 

signature by mark is not witnessed by 


any person writing his name as a wit- 
ness thereto, /e//, that by such acknowl- 
edgment she adopted and approved the 
signature as her own, and thereby ac- 
knowledgeJd the execution of the same 
as her act, and the officer's certificate of 
her acknowledgment, attached thereto, 
is a sufficient witnessing of her signa- 
ture by mark, and constitutes a com- 
pliance with section 16, Rev. St. 1887, 
which provides that *‘ signature or sub- 
scription includes mark, when the per- 
son cannot write, his name being writ- 
ten near it, and witnessed by a person 
who writes his own name as a witness.” 

3. An officer cannot lawfully take the 
acknowledgment to an instrument of a 
person whose name is not at the time 
affixed to the instrument, and does not 
appear thereon. 

4. Under section 2960, Rev. St. 1887, 
an acknowledgment to the execution of 
an instrument carries with it an adop- 
tion of the signature thereto, and recog- 
nition of the same as the name and 
signature of the person making such 
acknowledgment. 

5. A notary who has taken the ac- 
knowledgment to a mortgage should 
not be allowed to give testimony upon 
the foreclosure thereof impeaching or 
tending to impeach his certificate of ac- 
knowledgment. 

6. The certificate of acknowledgment 
to an instrument made by the officer 
constitutes his official statement and 
declaration, made at the time of the act, 
as to the truth and accuracy thereof, 
and is more likely to be true and correct 
than the memory of such person in years 
afterward. 
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7. Where a mortgage provided that 
a debt should draw interest at the high- 
est legal rate permissible at the time of 
the execution thereof, and, in addition 
thereto, provided that the debtor should 
pay the taxes on the mortgage and debt 
secured thereby, 4e/d/, that such stipu- 
lation for the payment of taxes on the 
loan did not taint the contract with 
usury, since section 1425, Rev. St. 1887, 
provided that ‘‘every contract by which 
a debtor agrees to pay any tax or as- 
sessment on money loaned, or any mort- 
gage, deed of trust, or other lien, shall 
as to such tax or assessment, be null 
and void.” 

8. An action may be maintained in 
the district court for the foreclosure of 
a mortgage upon real estate, where the 
mortgagor is deceased, although the 
debt secured by the mortgage has been 
presented as a claim to the administra- 
tor, and allowed by him, and also by 
the probate judge of the county, where 
the only object of the action is to make 
the debt out of the mortgaged property, 
and the creditor waives all recourse 
against any other property of the estate 
of the deceased. 

g. Section 5470, Rev. St. 1887, which 
provides that ‘‘no holder of any claim 
against an estate shall maintain any 
action thereon unless the claim is first 
presented to the executor or adminis- 
trator, except in the following case: An 
action may be brought by any holder of 
a mortgage or lien to enforce the same 
against the property of the estate sub- 
ject thereto, where all recourse against 
any other property of the estate is ex- 
pressly waived in the complaint ’"—does 
not constitute any bar to the foreclosure 
of a mortgage by the holder thereof 
against the estate of a deceased person, 
although the claim thereby secured has 
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been duly and regularly presented to 
the administrator for allowance. 


NATIONAL BANK STOCKHOLD 
ER’S LIABILITY. 


State statute of limitations as a bar to receiver's 
action to enforce assessment 


Rankin v. Barton, Supreme Court of Kansas. July 7. 190 


The court holds : 

1. An action to enforce the individual 
liability of a stockholder in a national 
bank is governed by the statute of limit- 
ations of the state in which the action 
is brought. 

2. Ordinarily, a cause of action on 
such liability does not accrue until the 
Comptroller of the Currency orders an 
assessment upon the stockholder; but 
that officer is subject to the rule that, 
where preliminary action is essential to 
the bringing of a suit upon a claim, and 
such precedent action devolves upon the 
claimant, he cannot prevent the opera- 
tion of the statute of limitations by un- 
necessary delay in taking such action. 

3. Where a national bank becomes 
insolvent, it is the duty of the comp- 
troller to make an accounting, and de- 
termine the necessity for assessments 
upon stockholders, and, if any, the ex- 
tent of the same, within a reasonable 
time ; if he fails to do so within that 
time the statute of limitations will then 
begin to run in favor of stockholders. 

4. Where the facts alleged in his plead- 
ing disclose that an assessment against 
stockholders was not made within a rea- 
sonable time, the admission is not over- 
come by an averment that he did exer- 
cise diligence and made a second assess- 
ment as soon as he ascertained that the 
first assessment and the assets of the 
bank were insufficient. 
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NEW LEGISLATION. 


SATURDAY 
DAY 


OHIO HALF HOLI- 


LAW. 


An Act to repeal section 2 of the act passed 
April 21, 1896, entitled ‘tan act making one- 
half of every Saturday a legal holiday.” 
Passed April 18, Approved April 22, 1904. 


Be it enacted by the General Assembly of the 
State of Ohio: 

Section 1, That section 2 of the act of April 
21, 1896, entitled “an act making one-half of 
every Saturday a legal holiday” be and the same 
is hereby repealed. 


Nore:—Section 2, now repealed, lim- 
ited the application of the half holiday 
law to all citiesor municipalities in Ohio 
containing 50,000 or more inhabitants. 
In the *‘Journal” for May, 1903 (20 B. L. 
J. 300) we cited the decision of the cir- 
cuit court of Ohio in the case of Diemer 
v. Hudson, in which it was held that 
the Ohio Saturday half-holiday law was 
unconstitutional because of the provis- 
ion limiting it to certain cities of the 
state. The decision was rendered in 
view of section 26 of the Ohio constitu- 
tion which provides: ‘‘all laws of a 
general nature shall have a uniform 
operation throughout the state.” The 
court held that the half-holiday law 
was one on a general subject. A gen 
eral holiday is a subject of a nature 
pertaining to every part of the state, 
and there is no natural distinction exist- 
ing between those parts of the state 
that are subject to the law and those 
that are not. The law, therefore, was 
unconstitutional. 

As the law now stands, Saturday af- 
ternoon is a half-holiday all over the 
State. 


In 1902, the Ohio legislature enacted 


the Negotiable Instruments Law, sec- 
tion 3174c of which provides: 


‘‘Every negotiable instrument is pay- 
able at the time fixed therein without 
grace. When the day of maturity falls 
upon a Sunday or a holiday, the instru- 
ment is payable on the next succeeding 
business day. Instruments falling due 
on Saturday are to be presented for 
payment on the next succeeding busi- 
ness day, except that instruments pay- 
able on demand may, at the option of 
the holder, be presented for payment 
before 120’clock noon on Saturday when 
that entire day is not a holiday.” 


The above statute regulates the pre- 
sentment of Saturday maturing paper. 
LOAN SHARKS REGULATED IN 

SOUTH CAROLINA. 


Chapter 287, Laws of 1904. An act to regulate 
the giving of security for loans under $25 
and the charges to be made therefor. 

Sec. 1. Be it enacted by the General 
Assembly of the state of South Caro- 
lina that it shall be unlawful for the 
lender of money on a mortgage or bill 
of sale of chattels as security for a 
loan, his agents, employees, or any 
person in his behalf, where the sum 
loaned is under $25, to charge the 
borrower with any sum or sums of 
money for the drawing of the mort- 
gage, bill of sale, or any papers con- 
nected with such loan, unless the said 
papers be drawn up and prepared by a 
duly licensed and practicing attorney- 
at-law, magistrate or notary public not 
connected in business with the lender, 
which said officers so drawing said 
papers shall receive the whole amount 
so paid by the borrower for the serv- 
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ices so rendered, and no part of said 
fee shall be given by the said attorney- 
at-law, magistrate or notary public to 
the lender, his agents, employees or 
any person in his behalf. 

Sec. 2. That it shall be unlawful for 
any lender, his agents, employees, or 
any person in his behalf, as set forth 
in section 1 hereof, to charge any sum 
or sums for the examination of any 
property proposed to be given as secu- 
rity for said loan, or for any other 
services whatsoever rendered in nego- 
tiating, making or effecting said loan, 
under whatsoever name the same may 
be denominated. 


Sec. 3. That it shall be unlawful for 
the lender of money as aforesaid, his 


CHECKS PAYABLE IN 


The clearing house at Birmingham, 
Alabama, has adopted the following 
resolution : 


‘‘Whereas, A number of banks in the 
State are having their customers’ checks 
on them drawn with the words, ‘Pay- 
able in exchange at current rates,’ 
printed on the face of the checks, and, 

‘‘Whereas, The legal effect of these 
words may be to deprive such checks 
of their negotiability as bills of ex- 
change, making them simply orders on 
the drawee banks for their own ex- 
change on New York or elsewhere, at 
such rates as they may elect to charge, 
therefore, be it 

‘‘Resolved, By the banks of Birming- 
ham constituting the Birmingham Clear- 
ing House Association, that on and 
after September rst, 1904, we will not 
handle as cash any checks except such 
as are payable unconditionally in money 
and that are drawn in such manner as 
to be negotiable. 

‘*Resolved, Further, that on and 
after that date all checks that are pay- 
able ‘in exchange,’ or ‘in New York 
Exchange at current rates,’ will be en- 
tered for collection only and will be for- 
warded solely at owner’srisk, to whom we 


LAW JOURNAL, 


agents, employees, or any person in 
his behalf, to have inserted in his 
mortgage or bill of sale, as represent- 
ing the indebtedness of mortgagor or 
vendor, an amount in excess of the 
actual amount of money received by 
the borrower, except as hereinbefore 
provided for and recording fees. 

Sec. 4. All mortgages or bills of sale 
hereafter given as security for loans in 
or on which charges have been made, 
or which on its face shall show an in- 
debtedness greater than the amount 
actually received by the borrower, in 
violation of the preceding sections, 
shall be, and are hereby, declared null, 
void and of no effect. 


EXCHANGE. 


will account for the specific proceeds.” 

It has been decided by the courts 
that an instrument payable ‘‘in ex- 
change,” is not payable in money, but 
inacommodity. If a customer should 
draw his check on his banker payable 
‘in exchange on New York,” the bank- 
er would not be obliged to honor it, 
without previous arrangement, but 
where in a situation now prohibited by 
the above resolutions, the banker him- 
self issues such check forms to his cus- 
tomers, no such question between cus- 
tomer and banker would arise. But a 
check payable in exchange is an unsatis- 
factory one from the standpoint of the 
holder and the collecting bank. Not 
payable in money, it is not a negotiable 
instrument, subject tothe ordinary rules 
governing such instruments, as to pro- 
test, indorser’s liability, etc. but is a 
written order for a commodity, the 
handling and collection of which re- 
quires special rules of its own, not, as 
yet, fully developed. 
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SAVINGS BANK AND TRUST COMPANY SECTION. 


DEVOTED TO 


MATTERS OF ESPECIAL INTEREST TO SAVINGS BANKS AND TRUST COM- 
PANIES. 


EXECUTOR’S MORTGAGE TO TRUST 
COMPANY. 


A trust company can enforce a mortgage given by an ex - 
ecutor for a loan of money, although the mortgage was 
drawn and the proceeds of the loan used, not for the benefit 
of the estate but in a business venture participated in by 
the executor individually, and the president and cashier of 
the trust company, because the knowledge of the officers of 
the trust company of the illegal misapplication of funds 
belonging to the estate, will not be imputed to the trust 
company so as to make it chargeable therewith. 


Aninteresting decision has been handed down 
by Vice-Chancellor Bergen of the court of Chan- 
cery of New Jersey in the case of mortgages 
given to the wrecked Monmouth Safe Deposit 
and Trust Company.* The question involved 
was whether the trust company was bound by 
the knowledge possessed by its president and 
cashier that a loan made to an executor upon 
mortgage of an estate was not made for the 
benefit of the estate but for use in a private 
venture engaged in by the executor individually 
in conjunction with the officers named. Three 
mortgages were given, but in the case of only 
one of them, were the proceeds thus wrongfully 
used. The decision is that the trust company 
is not bound, and the estate must be the loser. 
Full text of the Vice-Chancellor’s opinion follows: 


BERGEN, V. C. Three cases, each having the 
same title, were heard and will be disposed of 
together. In each the relief sought is a decree 
for the foreclosure of a mortgage and the sale 
of mortgaged premises. The three mortgages 
were given by George R. Lord, as executor of 
Mary E. Lord, to the Monmouth Trust & Safe 
Deposit Company, and by the receiver of that 
corporation assigned to the complainant. The 
power of the executor to make the mortgages is 
not disputed, and the only defense set up is that 


* Camden Safe Deposit & Trust Co. v. Lord 
{three cases), July 25, 1904. 


the mortgages were given by the executor to 
secure the payment of money borrowed by the 
executor “personally and for his benefit and 
use in his personal enterprises and undertak- 
ings, and was so used by him”; and also that 
nv part was used for the benefit of the estate he 
represented; and that the power to mortgage 
could only be exercised for the benefit of the 
estate, and not for the personal use of the execu- 
tor. There is no charge of fraud, or of knowl- 
edge on the part of the mortgagee corporation 
that the money obtained on the mortgaged se- 
curity was to be misapplied, but it is sought to 
avoid the mortgages because the borrower did 
not, and did not intend,when the loan was made, 
to apply the proceeds to the carrying out of the 
trusts established by the instrument which con- 
ferred the power to mortgage, to the knowledge 
of the officers acting for the mortgagee corpora- 
tion, and that the corporation is to be charged 
with the knowledge of its agents. 

The last will and testament of Mary E. Lord 
gives to her children all of her estate, in equal 
shares, to be divided between thetn whenever 
her husband. the executor, should think it fit, 
and when, in his discretion, it became necessary 
and advisable to do so, with full power to the 
executor to sell her real estate whenever, and in 
such manner, as to quantity or terms, he chose; 
and also to mortgage her lands, or any part 
thereof—the substantial result being that the 
husband had an absolute control of the property, 
subject only to an accounting to his children. 

The first mortgage was given ‘April 2, 1901, 
to secure the payment of $2,000. No evidence 
was offered to sustain the answer filed in the 
cause of which this mortgage was the subject, 
and the complainant, having presented and 
proven its bond, mortgage, and deed of assign- 
ment, is entitled to a decree, and I will soadvise 

The second mortgage was given May 8th to 





624 


secure the payment of $2,500, and the third 
mortgage June 4, 1901, to secure the payment 
of $1,500. On May 8, Igo1. an agreement in 
writing was entered into between Albert C. 
Twining, president of the Monmouth Trust & 
Safe Deposit Company, David C. Cornell, the 
cashier of the trust company, and George R. 
Lord, as executor of Mary E. Lord, and also in- 
dividually, by the terms of which a co-partner- 
ship was formed for the purpose of buying and 
selling hogs, the business arrangement to ter- 
minate on the 8th day of October then next, and 
not more than $2,500 to be expended in the 
business. That the capital required for this 
enterprise was raised on the security of the 
mortgage of May 8th is beyond dispute, for on 
that day the mortgage was given, and the sum 
credited by the officers of the trust company to 
the account of “George R. Lord, manager,” and 
the testimony shows that it was drawn and 
used in the business venture referred to, and it 
does not anywhere appear that the considera- 
tion for the mortgage ever passed to Lord as 
executor. He gave a mortgage on lands he 
held in trust as executor. The amount for which 
it was given never came to him as executor, but 
was accounted for to him tohis satisfaction by 
the credit to his account as manager. The real 
condition of affairs, as revealed by the testi- 
mony, was this: The president and cashier of 
the trust company and Lord wanted $2,500 
capital for the business. Lord, as executor, 
owned real estate. His mortgage would an- 
swer the trust company as a voucher for the 
money to be credited to the account of Lord as 
manager of the business, and it was never con- 
templated by any of the parties that the proceeds 
of the mortgage should in the remotest degree 
benefit the estate of Mrs. Lord. The misappli- 
cation of the trust fund was an illegal transac- 
tion, and it could not be successfully main- 
tained that, if either Twining or Cornell had 
taken the mortgage as individuals, they could 
enforce it against the estate. Lord was doing 
a wrong, to the knowledge of Twining and 
Cornell; a wrong in which they actively par- 
tipated, and from the perpetration of which they 
expected to reap a benefit.. The only question 
to be considered is, can the trust company avoid 
responsibility for the acts of its agents in the 
premises upon the ground that it had no notice 
of the illegal transaction. That actual notice 
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was given to the corporation is not p 
but it is insisted that it is chargeable v 
structive notice of all the facts wit 
knowledge of its agents; the presum) 
ing that the agent communicated then 
principal. That the knowledge of an 
imputable to the principal when such j 
tion relates to the business which the 
carrying on for the principal is a genera 
law well established by judicial determ 
and is based by some authorities upon th: 
suinption of actual communication, and by 
others upon the legal conception that principal 
and agent are one. This rule is, however, sub- 
ject to certain exceptions, an important one be- 
ing that if the agent, in the course of the busi- 
ness in which he is employed, commits an inde- 
pendent fraud for his own benefit, designedly 
against his principal, and it is essential to the 
carrying out of the fraud that he should conceal 
the real facts from his principal, the presump- 
tion of constructive notice is destroyed, and the 
inference is rather that no communication was 
made. Pom. Eq. Juris. 675. The president and 
cashier of this corporation had embarked in a 
joint enterprise with the executor of the es- 
tate of Mrs. Lord. The contract of copart- 
nership contemplated a required capital of 
2,500, and the case shows that this capital was 
to be provided by the mortgaging of the trust 
estate, for an unlawful purpose, to the knowl- 
edge of all the parties; the fraudulent act of the 
executor being the making of the mortgage for 
the purpose intended, and of the bank officers 
in accepting it, and advancing the money from 
the funds in their charge, with the intention of 
aiding in the misapplication of a trust fund, to 
further a transaction in which they w-~re inter- 
ested, having no connection with the business 
of their principal. It was a fraud from its in- 
ception, not only against the trust estate, but 
against the trust company. The president and 
cashier of the trust company, as members of 
the copartnership, were dealing with the institu- 
tion, of which they were the managing officers. 
In their own interest they were contracting with 
themselves, as representatives of the trust com- 
pany, to advance money on a mortgage made 
by the trustee to the trust company, which they 
intended to misapply, or aid in so doing; and 
their interest in the matter was so opposed to 
the interest of their principal that knowledge of 


pre- 
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their wrongdoing cannot be equitably imputed 
to their principal. In addition to the general 
rule that the presumption of constructive notice 
is overcome when the essential element in the 
successfuily carrying out of the agent’s fraud is 
the concealment of facts from the principal, the 
knowledge of which might render the principal 
liable, we have the rule, well settled in this 
state, that, where an officer deals with a corpora- 
tionin a matter in which his interest is opposed 
to that of the corporetion, he does not in such 
transaction represent the corporation, so.as to 
impute his knowledge to his principal. De Kay 
v. Hackensack Co., 38 N. J. Eq. 158. And in 
Barnes v. Trenton Gas Co., 27 N. J. Eq. 33, the 
court said that, ‘when the agent's interests are 
opposed to those of his principal, the presump- 
tion is, not that he will communicate his knowl- 
edge, but that he will conceal it.” 

My conclusion is that the infirmities attach- 
ing tothe mortgage for $2,500 did not come 
to the knowledge of the trust company, so as to 
make it chargeable therewith, and that, conse- 
quently. the complainant is entitled to a decree 
in that suit. 

As to the mortgage of June 4, tgol, for 
$1,500, the situation is different. In this case 
it appears that the money went to the credit of 
Mr. Lord as executor, and that he drew against 
that account different sums, some of which went 
into the business of buying hogs; but it was an 
active account, with entrieson each side, many 
deposits coming from the sale of hogs, so that 
it is impossible from the evidence to say that the 
$1,500 was, to the knowledge of the president 
or other offivers of the trust company, applied 
in any other way than the balances in the ac- 
count had been used and applied for many 
years. Mr. Lord had for a long time, and, as 
far as the evidence shows, since the death of his 
wife, transacted all his bank business in his 
name as executor, and I am not satisfied from 
the evidence that the character of the use made 
of the moneys drawn from this account, if un- 
lawful, was brought to the knowledge of the 
officers of the trust company. 

I will advise a decree for the complainant in 
each of the three cases. 


DEPOSIT IN TRUST FOR ANOTHER. 


A deposit by A, of his own money, in trust for B, standing 
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alone, indicates merely a tentative trust revocable at 
will, and where A draws all the money out before she 
dies, no irrevocable trust has been created and B is not 
entitled to the money. 


Matter of Totten, administrator of Lattan, N. Y. Court of 
Appeals, August 5, 1904. 


This case involved the question of the right 
to money deposited in the Irving Savings In- 
stitution by “Frances A. Lattan in trust for 
Emile R. Lattan.” Frances always retained the 
pass-book and drew out all the money and sur- 
rendered the book before she died. Emile R. 
Lattan knew nothing of the account until after 
the death of Frances. The decision is to the ef- 
fect that an irrevocable trust was not created and 
that Emile R. Lattan has no right to the money. 
The course of judicial decision in the state of 
New York upon this form of account is reviewed 
and the following important ruling is-‘made by 
the court, speaking through Vann, J.: 

“While we have considered, we do not cite the 
numerous cases decided by the Supreme Court, 
bearing upon the question, owing to the conflict 
in the opinions of learned justices, in different 
appellate divisions. It is necessary for us to 
settle the conflict by laying down such a rule as 
will best promote the interests of all the people 
in the state. After much reflection upon the 
subject, guided by the principles established by 
our former decisions, we announce the following 
as our conclusion: 

“A deposit by one person of his own money, 
in his own name as trustee for another, standing 
alone, does not establish an irrevocable trust dur- 
ing the lifetime of the depositor. It is a tenta- 
tive trust merely, revocable at will, until the de- 
positor dies or completes the gift in his lifetime 
by some unequivocal act or declaration, such as 
delivery of the pass book or notice to the bene- 
ficiary. Incase the depositor dies before the 
beneficiary without revocation, or some decisive 
act or declaration of disaffirmance, the presump- 
tion arises that an absolute trust was created 
as to the balance on‘hand at the death of the 
depositor. This rule requires us to reverse the 
order of the Appellate Division and to affirm 
the decree of the surrogate, with costs to the 
appellants in all courts.” 


Parker, Ch. J., O’Brien, Bartlett, Martin, Cullen 
and Werner, JJ., concur. 
4 
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THE CLEARING HOUSE AND THE ANTI-TRUST LAW. 


DO THE RULES AND REGULATIONS OF THE NEW YORK CLEARING HOUSE VIOLA'E 


THE 


SHERMAN ANTI-TRUST LAW? 


The following communication has been for- 
warded by Mr. James C. Hallock, author of the 
work on “Clearing Out-of-Town Checks,” to 
Attorney-General Moody, and is published for 
the information of our readers: 


Hon. William H. Moody, Attorney-General of the 
United States, Washington, D. C. 


SIR :— 


. year (June 2, 1903), passing through 
Washington to St. Louis, I stopped over 
and called the attention of Assistant Attorney- 
General Day to a violation of the Sherman Anti- 
Trust Law by the New York Clearing House 
Association. I submitted various data to Judge 
Day. Hearing nothing further, I called again 
at his office early last May on my return from 
the West; and in his absence it was suggested 
to me that perhaps no communication seemed 
necessary in view of the decision in the Kansas 
City Live Stock cases, to which your Assistant 
had referred in my interview with him last year. 

Too busy in the West with other matters to 
take the initiative in this, 1 have but now, upon 
my return to New York, read those cases. 

In some respects the New York Clearing 
House Association has acted like the Kansas 
City Live Stock Exchange; in others, not. It 
is on account of this difference that complaint 
1s made by me and the several hundred New 
England banks which I have long represented 
in a patient effort to obtain fair treatment for 
them at the hands of the New York Clearing 
House Association. 


UNREASONABLE CHARGES. 


I read that in all the cases which have come 
to the Supreme Court there is not one which 
has denied the distinction between a regulation 
which directly affects and embarrasses inter- 
state trade or commerce, and one which is noth- 


ing more than a charge for a local facility pro- 
vided for the transaction of ‘such commerce 
(Hopkins v. United States, 171 U. S. 597). 

So long as they are facilities and the charges 
not unreasonable an agreement relating to their 
amount is not invalid (p. 595). But the New 
York charges are unreasonable. Many have 
publicly denounced them in the metropolitan 
press as an iniquitous tax, burdensome and ex- 
tortionate. 


LIKE A CHARGE ON COMMERCE ITSELF 


In Hopkins v. U.S. the Court says: “It is 
possible that exorbitant charges for the use of 
these facilities might have similar effect as a 
burden on commerce that a charge upon com- 
merce itself might have. In a case like that the 
remedy would probably be forthcoming. As 
was said by Mr. Justice Field (in another case), 
‘Should there be any gross injustice in the rate 
of tolls fixed, it would not in our system of 
government, long remain uncorrected’”’ (p. 596). 

The New York charges are so exorbitant and 
grossly unjust that residents of other States, who 
formerly collected checks payable in other p'aces 
through New York, now send their collections, 
in whole or in part, to other cities in the State 
or in other States. Restraint of commerce it- 
self would have a similar effect. Hence the 
exorbitant charges for the use of these New 
York facilities have ‘similar effect as a burden 
on commerce that a charge upon commerce it- 
self might have.” The diversion of collections 
from New York into other States can be proven, 
traced and measured. Is no remedy against this 
exorbitance to be forthcoming ? Shall this gross 
injustice remain uncorrected ? 


THE LEAST TROUBLESOME. 


In the Kansas City cases the purpose to shield 
or palliate wrong-doing is expressly disclaimed. 
“The cattle owner,” says the Court, “has the 
use of a place for his cattle furnished by the de- 
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fendants and all the facilities arising from a 
market where the sales and purchases are con- 
ducted under the auspices of the association of 
which the defendants are members, and in a 
manner the least troublesome to the owners and 
at the same time the most expeditious and ef- 
fective” (p. 596). 

Contrast that with the collection of out-of- 
town checks at New York. 


THE REVERSE OF EXPEDITIOUS—EXAMPLE. 


The following example, though extraordinary, 
is very instructive. Two checks on a North 
Carolina bank were deposited in another bank 
within two miles of the place of payment and 
sent for collection to Philadelphia, from there 
to New York, from there to New Orleans, from 
there to Kansas City, from there to St. Louis, 
from there to Chicago and from there to Balti- 
more. Why they were sent thus far from pillar 
to post is unknown to me but may be surmised. 
I do know why a Baltimore bank returned them 
toChicago. If they had been used in the West 
and forwarded to Baltimore for collection this 
Baltimore bank would have sent them straight 
to North Carolina and paid % of I per cent. 
for the return remittance of their value ($2000), 
Under the circumstances, with other banks bent 
on collecting them without cash cost, it objected 
to being victimized to the amount of $2.50 and re- 
turned themto Chicago uncollected. How they 
finally reached North Carolina is a mystery. 
What concerns me is the part New York took 
in the transaction. According to the rules and 
regulations of the New York Clearing House 
Association, the New York bank is obliged to 
charge 4% of 1 per cent. for collecting North 
Carolina items. Did the Philadelphia bank pay 
$5 to collect these checks through New York? 
If not, the New York bank is liable to a fine of 
$5,000 upon trial and conviction by the New 
York Clearing House Association. But suppose 
the New York bank was paid $5. Its motive in 
sending the checks to New Orleans apparently 
was to collect them through that Southern em- 
porium without charge or at a charge more 
moderate than its own (say, at $2 instead of $5). 
This shows what some New York bank will do 
to save a little money. At any rate it proves 
that checks at New York are not handled like 
cattle at Kansas City in a manner the least 
troublesome, or the most expeditious and effec- 
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tive. Neither cattle nor any other commodity 
is moved up and down the land as these two 
checks were. And that is only one of many 
examples.* 

A LOCAL AID OR FACILITY. 


The Court regards the services of the Kan- 
sas City commission men as in the nature of 
a local aid or facility provided for the cattle 
owner towards the accomplishment of his pur- 
pose to sell them (p. 588). 

Sending checks thousands of miles out of 
their course is scarcely in the nature of a local 
aid or facility provided for the holder towards 
the accomplishment of his purpose to collect 
them. It is rather in the nature of a local 
obstacle or difficulty diverting the checks from 
their path to destination. It is an indefensi- 
ble breach of due diligence, and can not be 
considered strictly in the same light as the 
Kansas City cases. 


SANCTIONED BY DEVELOPMENTS OF COMMERCE. 


The Kansas City defendants alleged that 
their association existed simply in order to pre- 
scribe rules and provide facilities for the trans- 
action of business by the members thereof, 
and to govern them by such rules and regu- 
lations as have been evolved and sanctioned 
by the developments of commerce, and which 
are universally recognized to be just and fair 
to all concerned (p. 583). 


EVOLUTION IN THE CATTLE TRADE. 


By evolution in the cattle trade the sellers 
in various States shipped live stock to a com- 
mon market (Kansas City) so that buyers 
could meet at a single point and select their 
purchases from the offerings of the entire dis- 
trict: a mutual advantage to seller and buyer. 
If cattle were driven or shipped from place to 
place to find a market, or buyers were obliged 
to travel from place to place to supply their 
wants, much unnecessary time and labor would 
be lost to obtain an inferior result. It is of im- 
memorial usage to hold periodical fairs in order 
to concentrate the offerings of commodities in- 
cluding cattle. In modern life these fairs have 
become open markets where business 1s trans- 


* See Hallock: “ Clearing Out-of-Town Checks 
in England and the United States,” pp. 12, 
20, 23, 24. Referred to in this communica- 
tion as “Hallock.” 
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acted more or less the year round. This con- 
centration of effort with its obvious economies 
is unquestionably sanctioned by the develop- 
ments of commerce and, as the Kansas City de- 
fendants claim, universally recognized to be just 
and fair to all concerned. 


SIMILAR EVOLUTION IN COLLECTING BANK 
CHECKS. 

A similar evolution is well marked in the col- 
lection of bank checks. It is known as clearing 
them. City checks, that is, those drawn on one 
bank and deposited in another at the place of 
payment, have been collected through a clearing 
house in London for over a century and in New 
York for half a century (since 1853). In each 
city every member receiving the checks on de- 
posit carries or sends them toa designated room 
or office known as the clearing house, and de- 
livers them to representatives of the banks 
drawn on, and receives there all checks drawn 
on itself and deposited with the other members. 
Then, striking a balance with the clearing house, 
each member pays or receives the difference, 
and the operation is complete. Clearing checks 
deposited at the place of payment is so usual 
that there are already a hundred clearing houses 
at as many cities of the United States. 

Besides city or in-town checks, banks receive 
on deposit out-of-town checks, whose place of 
payment may be afew miles or several hundred, 
perhaps thousands distant. “Country checks,” 
as they are called in London, have also been 
cleared there, though for less than half a cen- 
tury (since 1858), that is, not half as long ascity 
checks have been cleared, because the use of 
country checks in London is of comparatively 
recent origin. 

Upon the slightest reflection it is evident, 
from the liberties taken with those two North 
Carolina checks, that the collection of out-of- 
town checks in this country lacks system and 
proper direction. In 1898 I went to Boston and 
took upthis question there practically. As a 
result, the Boston banks in 1899 were collect- 
ing New England checks through the Boston 
Clearing House (Hallock, pp. 51, 57). 

After the foregoing explanation, by way of 
introduction, it should now be easy to under- 
stand how inconsiderate and unjustifiable the 
violation of the Sherman Anti-Trust law by the 
New York Clearing House Association is. 


LAW JOURNAL. 


THE NEW YORK COMBINATION ILLUS?! 


Take the experience of one among thy 
New England banks which represent. 
Massachusetts bank that for sixty years 


arrangement, perfectly satisfactory in every 


spect, with the American Exchange Bank of 
New York City This mutually advantageous 
arrangement began when both were State 
banks and continued with both under the na- 
tional banking system. In the daily routine of 
its business the country bank receives for col- 
lection various out-of-town checks from its de- 
positors, among whom is a firm with extensive 
works in the same town. These manufacturers 
sell their products, which are of world-wide 
celebrity, in every State of the Union, and re- 
ceive payment in checks on points in every 
State. We see here a large interstate trade. 
Naturally the country bank has to have aid in 
collecting items drawn on so many distant and 
widely separated places. Its custom was to 
mail the checks on New England points to 
a Boston bank for credit and collection, and 
the remainder to the New York bank for the 
same purpose. The American Exchange Bank 
collected, free of charge, all checks sent to it; 
and, in consideration of this service, the Massa- 
chusetts bank neither expected nor received any 
interest on its balance in New York. 

Most of the New York banks had a different 
arrangement with correspondents. To attract 
deposits they fell into the practice of not only 
making collections without charge but also pay- 
ing interest on balances to country banks. Get- 
ting tired of this, the majority of the Associated 
Banks suddenly, in 1899, decided to establish 
compulsory charges for collections, enforcing 
observance of the rates under pain of fine and 
expulsion from the Clearing House Association, 
if the offender was a member, or exclusion from 
its privileges, if a bank or trust company clear- 
ing through a member (for the New York rules, 
see Hallock, pp. 118-125). 


SOME NEW YORK BANKS OBJECTED. 


The president of the American Exchange Na- 
tional Bank vainly protested against this improper 
interference with the liberty of transacting 
legitimate business enjoyed by the citizen. The 
president of the Chemical National Bank joined 
in the fruitless remonstrance against such 
tyrannical action. These large, well-known 
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banks 
expulsic 
refusa 


vere forced to submit by the certainty of 
n from the Clearing House, in case of 
to charge their customers for collections. 
On the other hand, the very same rules that 
compelled them to charge, forbade them to 
make any compensation therefor by way of 
interest on balances or otherwise (Hallock,p. 123). 

Consequently, the American Exchange Na- 
tional Bank was compelled to charge the Massa- 
chusetts bank for collections and could make 
no rebate or return on account of such charges. 


DRIVEN FROM NEW YORK TO PHILADELPHIA. 


The Massachusetts bank had to look else- 
where for a collecting bank. For three score 
years it had enjoyed the facilities of the great- 
est interstate point in the Union. Cut off by the 
new terms imposed from this most desirable 
place, it sought the next best and found a col- 
lecting bank in Philadelphia where banks are 
still at liberty to make what terms they please 
with custemers. Its Philadelphia correspondent 
collects items without charge and allows 2 per 
cent. interest on balances. So that, in this par- 
ticular case, the country bank superficially seems 
to have made a better arrangement in Philadel- 
phia than it ever had in New York. But, in 
fact, the nature of its business is such that it 
always has to keep an account in New York 
and under ordinary circumstances requires none 
in Philadelphia. It now keeps accounts in both 
places, a small but indispensable one in New 
York and a larger than usual but purely ad- 
ventitious one in Philadelphia, transferring 
funds from the latter to the former when de- 
manded by such business as has to be conduct- 
ed through New York. 


DISLOCATION OF COLLECTING POINTS. 


Where it had a loca! aid or facility in inter- 
state collections for over half a century this 
Massachusetts bank encounters a local restraint 
and difficulty, to avoid which it has to go be- 
yond the State of New York, across New Jer- 
sey and into Pennsylvania, and conducts its 
New York business through a loop extending 
from New York across New Jersey to Philadel- 
phia and back to New York. 

Hundreds of banks in New England have 
been compelled to open accounts in Philadelphia, 
some closing their New York accounts alto- 
gether. Others have gone to. Albany, N. Y., 
Baltimore and Chicago for facilities denied them 
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in New York City except at prohibitive rates. 
A few large collecting banks in New England 
have to keep several accounts, as in Albany, 
Philadelphia and Chicago, besides New York, 
through which alone they formerly transacted 
all this business. Banks in the six States of 
New England are not the only ones affected. 
Banks in the State of New York have had to 
open accounts in Boston and the other points. 
A large number of banks in a large number of 
States, West and South of New York, have 
opened accounts outside of New York to trans- 
act business which belongs here. City de- 
positors of New York banks have felt obliged 
to open supplementary accounts in New Jersey, 
Philadelphia, Boston, Albany and Chicago, go- 
ing outside of the great city for part of their 
banking facilities. 

EFFECT LIKE THAT OF A BURDEN ON COM- 

MERCE. 

It cannot be denied that a direct burden upon 
commerce itself or restraint of trade in New 
York might have such an effect as would com- 
pe! this Massachusetts bank mentioned to open 
an account in Philadelphia. Conversely, these 
New York charges for facilities have a similar 
effect as a burden on commerce that a charge 
upon commerce itself might have. At present 
it is as if trade had met with some substantial 
obstacle in New York and been so diverted to 
Philadelphia as to require a special account there 
for the conduct of the business entrusted to 
this bank by its customers. 

So many institutions or concerns in so many 
States have participated in this widespread dis- 
placement of accounts that it must be considered 
national or continental rather than local. In- 
deed, any burden upon commerce itself that 
could have a similar effect would have to be 
very heavy and almost insupportable. At all 
events, it cannot be questioned by any fair- 
minded person, acquainted with the facts, that 
these New York charges for facilities have a 
similar effect as a burden on commerce that a 
burden upon commerce itself would have. 


SOME ACTUAL TRADE AFFECTED. 


Instances are not lacking where merchants 
in the smaller cities or towns of New Eng- 
land, sending their local checks to New York 
and receiving complaints of unsatisfactory set- 
tlement because New York banks would not 
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take the checks at their face value but de- 
ducted ten cents per hundred dollars, have 
stopped buying in New York and traded in 
Boston or other New England cities where 
the checks are received at par. It is not pre- 
tended that this has often happened. But it 
has occurred sufficiently to establish the fact 
that some actual trade has been turned from 
New York to other cities. 


FEW FREE POINTS UNDER NEW YORK RULES. 


The free points of New York are Albany 
and Troy in this State, Boston and Providence 
in New England, Hoboken, Jersey City, Bay- 
onne and Newark in New Jersey, Philadelphia, 
Pa., and Baltimore, Md. They are free in 
fact, though called discretionary points because 
on them the charges are not compulsory. By a 
tacit agreement the New York banks omit to 
charge on them in almost all cases (Hallock 
p. 122.) 


NEW YORK CHARGES TOO HIGH. 


That the New York charges for collections 
are higher than at other points is shown by 
the practice of outside banks to restrict their 
New York deposits to items receivable here 
at par (namely, those on New York and her 
ten free points) and to open accounts else- 
where for the deposit of chargeable items. 

There is a well-defined centrifugal move- 
ment or general transfer of bank accounts 
from New York to Albany up the State, Bos- 
ton, Newark, Philadelphia, Baltimore, Chicago, 
etc. This plainly indicates that the New York 
rates are above those of her competitors in the 
collection market, and practically prohibitive in 
many cases. 


HOW TO MEASURE THE EXORBITANCE. 


To determine the precise degree of exorbi- 
tance it will be necessary, first, to fix a standard 
of measurement. The ostensible reason for 
suddenly changing from the general practice of 
free collections to an uniform charge system 
for all points (except ten), was the cost of col- 
lections. The New York banks computed the 
cost of collecting New England checks, at six 
days’ interest (66 cents per $1,000 at 4 percent.) 
for Massachusetts, Rhode Island, Maine and 
New Hampshire; at an additional cash cost of 
50 cents (making $1.16) for Connecticut; and 
at three days’ time (33 cents) and $2 50 in cash 
(making $2.83) for Vermont. According to 
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this, the uniform rate of $1 for New England, 
adopted and enforced by regulation uncer pen- 
alty, was §0 per cent. above cost in four States» 
some I5 per cent. below cost in Connecticut 
and 65 per cent. below cost in Vermont. 

It will be noticed that the New York charge 
is, as usual in such computations, based upon 
only two elements of cost: interest for the aver- 
age time it takes to collect a check, and the 
average cash charge made by the paying banks 
for return remittances. 

Whatever the cost of New England collections 
was before the New York rules went into effect 
on April 3, 1899, we must, in making any cor- 
responding estimate of the present cost, take 
into consideration the terms now offered by 
New England banks, terms which some mem- 
bers of the New York Clearing House Associa- 
tion invited and other members have contemp- 
tuously rejected for over two years, defeating 
their acceptance. 


LIBERAL OFFER OF NEW ENGLAND BANKS. 


To appreciate why such terms are offered, 
the present, improved practice of New England 
banks must be borne in mind (for full descrip- 
tion of Boston plan, see Hallock, pp. 70-111). 
The Massachusetts bank that so reluctantly re- 
moved the bulk of its balance from the Ameri- 
can Exchange National Bank, of New York, to 
Philadelphia, feels the severity of the New York 
rules the more in view of the mutually liberal, 
enlightened arrangement it has had with its 
Boston correspondent since June, 1899, which 
was only two months after the establishment of 
the New York rules. Any checks on it, de- 
posited in Boston banks, are taken the same day 
to the Boston Clearing House, assembled there 
and mailed to it, under one cover, later in the 
afternoon. Received the next morning before 
the opening of the bank, the checks are exam- 
ined during the day and, at the close of business, 
paid by a draft on its Boston correspondent for 
their full amount, after deducting any checks 
“not good,” which are either inclosed with the 
draft or held overnight for protest and return 
later. Its draft is in the Boston Clearing House 
and paid torty hours after the checks pass 
through. 

As every bank in Massachusetts pays in full 
any checks sent te it by the Boston Clearing 
House there is no cash cost here in the sense of 
the New York computation. The time cost is 
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only two days’ interest. In consideration of 
such full payment and prompt remittance the 
Boston banks receive all Massachusetts checks 
at par and collect them without charge to de- 
positors. Naturally, accustomed to such con- 
ditions at home, Massachusetts banks would be 
disposed to offer similar terms to New York. 

In December, 1901, I began asking New 
York bankers if they would take off the charge 
on New England checks and collect them 
through the New York Clearing House as in 
Boston, provided several hundred banks in New 
England would pay promptly in full. Some 
New York bank officers, apparently in position 
to know, believed nine-tenths of the New York 
banks would be glad to accept such terms. I 
was soon sent to the late Frederick D. Tappen, 
president of the Gallatin National Bank, who 
assured me that if the New England banks made 
their proposition it would be considered and 
favorably received. Accordingly, early in 1902, 
I obtained formal propositions from 275 New 
England banks (Hallock, p. 117). Without 
doubt I could obtain 250 more, that is, in all, 
from seven-eighths of the banksin New England. 


HOW EXORBITANT NEW YORK CHARGES ARE. 


These hundreds of banks having given suffi- 
cient evidence of their readiness to make such 
an arrangement as has been described, the 
present cost of collecting New England checks 
in New York should be estimated upon the 
basis of what it would be with these terms ac- 
cepted. The checks being paid in full, there 
would be no cash cost, in the ordinary sense. 
The time cost is two days’ interest. Conse- 
quently the entire New York charge on New 
England checks must be ascribed to interest on 
outstanding funds 

Under the rules this charge can never be less 
than one-tenth of one per cent., which, treated 
as two days’ interest, makes 18 per cent. per an- 
num. If it be objected that it means three days’ 
interest in some cases, as those of banks in the 
parts of New England farthest from New York 
City, it may be admitted that thus, exceptionally, 
the interest would be 12 per cent. per annum. 
But whether it be three times or four and a half 
times the usual rate (4 per cent.) employed in 
computations of time cost, it is double or treble 
the legal rate of interest, and in no way can be 


shown to be anything but exorbitant and grossly 
unjust. 
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BETTER TERMS THAN FREE POINTS OFFER. 


The hundreds of New England banks! repre- ~ 
sent offer better terms than New York banks 
get from banks at any of her free points. Banks 
in Philadelphia, Baltimore, Albany, Newark 
etc., remit to New York once or twice a week 
in payment of collections. Boston banks re- 
mit upon receipt, one day delayed; that 1s, they 
place the money in New York on the third 
morning which is the same time when the Bos- 
ton banks receive it after passing the checks 
through the Boston Ciearing House on the day 
of receipt. The New York bank is out of the 
money three days. The checks can not reach 
the banks drawn on in less than twodays. Sent 
direct from here instead of through Boston, the 
checks would, for the most part, reach the banks 
drawn on in one day, and the money be return- 
ed in two days; that is to say, the checks reach 
destination in half the time and payment is made 
in two-thirds the time. 

New York City banks have no valid excuse for 
sending to Boston a check on, for instance, a 
bank located near our State line in sight of the 
New York hills when that New England bank 
offers and is ready to pay in full on receipt all 
good checks on it collected through the New 
York Clearing House and sent to it direct daily 
under one cover so that payment may be remit- 
ted in a single draft on New York. Sending 
the check to Boston is not the least trouble- 
some, nor the most expeditious or effective 
way. And all idea of justice or fairness to 
the country bank or to the city depositor 
vanishes when the New York banks bind them- 
selves not to receive the check on depost ex- 
cept at a discount which at present amounts 
to at least 12 per cent. per annum on the 
money while outstanding and would be equiva- 
lent to 18 per cent. for the shorter time that 
it ought to be outstanding. 


INJURY TO NEW ENGLAND CITIES. 


This discount on out-of-town checks in New 
York, besides placing an indignity upon New 
England banks, is a decided hardship to some 
cities and towns of New England. Hartford, 
for example, is a great insurance centre. In 
paying claims, dividends, etc., the companies 
have occasion to draw many checks which are 
used in New York. It is a disadvantage to 
have their checks at a discount in New York. 
They are therefore disposed to open accounts in 
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New York and pay in New York checks. As 
soon as the New York banks conspired to estab- 
lish an uniform disparity of out-of-town checks, 
some New York bankers actively solicited ac- 
counts in the country to drain into New York the 
deposits of the principal concerns in the country 
roundabout. Another consideration has strongly 
counteracted this tendency. The Hartford insur- 
ance companies, besides drawing checks, receive 
in payment of premiums, assessments, etc., -im- 
mense quantities of checks, which, the New York 
banks refusing to collect them except at prohibi- 
tive rates, are still deposited in Hartford banks. 
New York strikes Hartford a double blow. She 
degrades Hartford checks as far as possible to 
the rank of uncurrent funds in New York, and 
tries to extort exorbitant charges for the collec- 
tion of out-of-town checks which Hartford could 
not help receiving if it would, without destroy- 
ing its business. She drives Hartford to collect 
them as best it can without the facilities which 
New York can and ought to provide. 


ATTEMPT TO SUPPRESS OUT-OF-TOWN CHECKS. 


In 1899 the New York banks did not conceal 
their purpose to put the country check largely 
out of use. With superb arrogance these banks 
designed to make their own depositors and those 
of banks at a few favored points the only per- 
sons able to draw checks which would not be at 
a discount in the city. They undertook to ban- 
ish from the metropolis a modern commercial 
instrument which a depositor of any bank can 
make at any time anywhere, at home, atield, in 
his store or office, and to compel persons remit- 
ting to New York to procure instead bank drafts 
which no depositor can make himself or obtain 
except from his bank, and then only at certain 
huurs of the day. They failed to force into dis- 
use a favorite means of payment, daily becoming 
more and more popular and customary. The 
New York conspiracy to monopolize the bank 
accounts and the use of bank checks in this 
region has, of course, failed to accomplish its 
object, but it has persisted in its efforts for years 
and imposed the most hateful conditions upon an 
important and extensive branch of banking. 
NEW YORK AND OUT-OF-TOWN BANKS SHOULD 

CO-OPERATE, 

The New York banks can not put out-of-town 
checks out of existence or keep them out of New 
York. The proper thing to do is to co-operate 
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with the out-of-town banks, as is d: 
ton ; that is, to arrange with them th 
their part, shall remit promptly and 
that the New York banks, for their 
receive the checks on deposit at par 
lect them without charge through t! 
House, sending all on each country bank un- 
der one cover directly to the bank drawn on, 
The experience of the Boston Clearing House 
proves that the cost of handling out-of-town 
checks in this way at the clearing house of 
a large’ centre is only 6 cents per thousand 
dollars, and presumably would be eveu less at 
New York (Hallock, p. 114). With the cost of 
collecting them thus reduced, it is practicable to 
treat out-of-town checks the same as New York 
checks, at least so far as checks drawn on banks 
located within a night’s mail of New York are 
concerned. Instead of, as at present, degrading 
them, this would be bringing out-of-town checks 
up to the level of city checks. 


1 Bos- 
ey, for 
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t, shall 
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earing 


STRICTLY A QUESTION OF LAW. 


The question before the Department of Justice 
in this case is strictly one of law. 

1. If the New York Clearing House rules and 
regulations regarding collections outside of the 
City of New York were such as have been evolved 
and sanctioned by the developments of com- 
merce and universally recognized to be just and 
fair to all concerned ; and, 

2. If the collections were made in a manner 
the least troublesome to the correspondents and 
depositors of New York banks and at the same 
time the most expeditious and effective; and, 

3. If the charges were not unreasonable and 
nothing more than charges fora local facility; and, 

4. Iftheir effect were confined to the City and 
State of New York and not traceable in other 
States, and were without similar effect as a bur- 
den on commerce that a burden upon commerce 
itself might have;— 

If all these things were so, then the decision 
in the Kansas City Live Stock cases, assuming 
that these cases were practically like the New 
York case, might be considered conclusive in bar 
of prosecution. 


FATAL DEFECTS IN THE NEW YORK RULES. 

But the New York rules and regulations lack 
the virtues which the Supreme Court declares 
to be essential (Hopkins v. United States). 

1. The New York rules and regulations have 
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been ther evolved nor sanctioned by the de- 
velopments of commeice, but designed to frus- 
trate its modern evolution and violate principles 
the most firmly established. They are neither 
just nor fair. They are generally recognized to 
be oppressive. 

2. The manner of conducting business under 
them is neither the least troublesome nor the 
most expeditious and effective. 

3. The charges are unreasonable, exorbitant 
and grossly unjust. 

4. Instead of being for the use of a local aid 
or facility to interstate commerce, they impose 
a local restraint or difficulty which discourages 
the use of out-of-town checks in New York and 
prevents or embarrasses interstate collections 
through New York banks. 

5. They have a similar effect as a burden on 
commerce that a burden upon commerce itself 
might have. 

6. Their effect can be seen in several States 
outside of New York. 

7. They have actually diverted some trade or 
commerce from New York to other States. 

This case, then, is the antithesis of the Kan- 
sas City cases. The New York rules have all 
those defects which the Court enumerated as 
fatal to the legality of any such combination or 
conspiracy. Any rules so defective are, under 
those decisions, clearly in violation of the Sher- 
man Anti-Trust law. 


INTERSTATE COMMERCE RESTRAINED IN NEW 
YORK. 

Thus far I have assumed that the New York 
case is, in general, similar to the Kansas City 
cases. In them the Court holds that the defend- 
ants are not engaged in interstate commerce, 
and that the agreements or contracts made by 
them and relating to the conduct of their busi- 
ness are not in restraint of any such commerce 
(p. 603). Doubtless commerce can exist wheth- 
er cattle passes through Kansas City or not, and 
however the Kansas City commission men or 
traders may conduct their business. Doubtless 
the facilities of the Kansas City Live Stock Ex- 
change may be conceived as separate from com- 
merce itself. But in the New York case the 
local banks maintain a combination in restraint 
of interstate trade or commerce. 

The law says, “every person who shall monop- 
olize, or attempt to monopolize, or combine 
or conspire with any other person or persons, 
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to monopolize any part of the trade or com- 
merce among the several States, shall be deem- 
ed guilty — —”. The part which the New York 
banks have combined to restrain is not confined 
to a single line of business (as the cattle trade), 
nor is the effect of their combination confined 
to a single point (as New York City). The part 
they restrain and attempt to monopolize relates 
to all kinds of business, and the effect 1s felt in 
a number of States. 


PAYMENT INSEPARABLE FROM COMMERCE. 


The NewYork banks have combined to restrain 
payments. Now, payment is essential to com- 
merce. It is an indispensable part, an universal 
element Without it trade or commerce can 
not exist or be imagined, is incomplete, lacks 
something as necessary as the delivery or trans- 
portation of goods. Payment may precede or 
follow delivery, but may never be left out of the 
calculation in commercial transactions. As de- 
livery is made largely at a distance and re- 
quires transportation, the corresponding pay- 
ment is also made at a distance in the reverse 
direction by a process analogous to transporta- 
tion. Like ascending and descending buckets 
on an endless chain or carrying belt, transporta- 
tion goes forward, payment comes back. If the 
ascending part of the belt stops, the descending 
part does, too. And vice versa. Stop the 
transportation, and payment stops. Stop the 
payment, and transportation stops. Accidents 
occur in both. A train is wrecked. A merchant 
fails. These exceptions do not alter the rule. 
Payment isan integral part of trade or commerce. 

A manufacturer in Massachusetts, shipping 
goods from his mill to a merchant in Buffalo, 
does so in the hope and expectation that their 
value will be transferred in payment back from 
Buffalo to his Massachusetts office or bank. To 
him this is the most vital part of the trade, which 
would not have been entered into without it. 
This most vital part of interstate trade or com- 
merce is interfered with, restricted and restrained 
by a combination of New York banks. 

All payment in interstate commerce is not ef- 
fected through negotiable paper. Neither is all 
transportation by rail. But most of the goods 
are carried by railroads, and most of the pay- 
ments made through checks, notes and drafts. 
The business of negotiating or collecting these 
commercial instruments far exceeds railroad 
transportation in amount. There seems to be 
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no question that transportation by rail is a part 
of interstate commerce embraced by the Sher- 
man Anti-trust law. Is there not as good rea- 
son that payment, including payment by out-of- 
town checks, should also be considered a part 
embraced by that law? 


CONCLUSION. 


In conclusion, whether the combination of 
the New York banks is adjudicated under the 
decision in the Live-Stock cases, or under the 
general provisions of the statute, it is a violation 
of the Sherman Anti-trust law. 

As it is the duty of the District Attorney of 
the United States, for the Southern District of 
New York, under the direction of the Attorney- 
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General, to proceed against any such con:bina- 
tion or conspiracy entered into by the New 
York Clearing House Association, and 
stitute proceedings in equity to prevent and re- 
strain such violation of the Sherman Anti-trust 
law, you are hereby earnestly requested to 
direct the United States District Attorney for 
the Southern District of New York to examine 
duly into the case here presented with a view 
to the indictment of the guilty parties, and the 
issuance of such restraining order or prohibition 
as may be deemed just in the premises. 
Very respectfully, 

JAMES C. HALLOCK. 

203 STERLING PLACE, BROOKLYN, N. Y., 
August 25, 1904. 


tO ine 


THE MONEY SUPPLY FOR MOVING THE CROPS. 


The following statement has been issued by 
the Comptroller of the Currency : 

For the purpose of ascertaining the general 
condition of the national banks and their ability 
to meet the demands upon them incident to the 
annual movement of the crops, the Comptroller 
of the Currency, under date of August 4, sent 
to the national bank examiners, with the excep- 
tion of those whose districts are comprised with- 
in the New England states and the city of New 
York, a-circular letter of inquiry, containing the 
following questions: 

QUESTIONS ASKED. 

1. Will the demand of your section be greater 
or less this year than last, and will it come any 
earlier or any later? 

2. Are the banks in your section better pre- 
pared to meet the demand on them from their 
own resources than they have been in the past 
year or two? 

3 Willthe money required by the banks in 
your district come mainly from their deposits 
in the reserve and central reserve cities, or will 
they be large borrowers? 

4. Will there be any increase or decrease in 
the amount your banks will have to borrow? 

REPLIES OF THE BANKS. 

Replies have been received from nearly all 
the examiners, and the result of this inquiry 
may be summarized as follows: 

The demands on the banks will be about the 
same as last year, and at about the same time, 
with the exception of those in the following 


states: Alabama, Florida, Georgia, Ohio, Min- 
nesota and Wisconsin, where it will be greater, 
and from two to three weeks earlier; and in 
Indiana and Missouri, where it will be less and 
a little later. 

The banks are generally as well, but in most 
cases better, prepared than they have been in 
the pastear or two to meet the demands made 
upon them. The banks in the following states 
are better prepared: Arizona, Delaware, Idaho, 
Illinois, Kansas, Kentucky, Maryland, Michigan, 
Minnesota, Montana, New Mexico, New York, 
New Jersey, Nebraska, Ohio, Oregon, Pennsyl- 
vania, South Dakota, Texas, Tennessee, Utah, 
Virginia, Wisconsin, West Virginia, Wyoming 
and Washington. 

The banks in the states of Alabama, Arkansas, 
Florida, Georgia, Indian Territory, lowa, Louis- 
iana, Missouri and Oklahoma are not as well 


prepared. 
AMOUNT TO BE BORROWED. 


While the banks will depend mainly upon 
their deposits, with reserve agents to supply 
funds for moving the crops, the amount of 
money to be borrowed will be about the same 
this year as last. There will. however, be some 
increase in the amount borrowed by the banks 
in Alabama, Arkansas, Florida, Georgia, Ari- 
zona, Indian territory, Louisiana, Missouri, New 
Mexico and Oklahoma, and a decrease by the 
banks in Delaware, Maryland, Michigan, Neb- 
raska, New Jersey, South Dakota, Texas and 
Virginia. 





INQUIRIES AND CORRESPONDENCE, 


INQUIRIES AND CORRESPONDENCE. 


HIS department is carried on for the benefit of all subscribers, who are entitled to submit 
questions of general interest, and expect prompt and careful consideration thereof, without 


charge. 
is made to the contrary. 


The names and places of those submitting inquiries are published, unless special request 


For unpublished replies, of a private nature, a reasonable charge is made 


Time of Payment of Interest. 


On a three year note “with interest at the rate of eight per cent. per annum,” the interest is not payable annually, 
but at maturity of the note. 


THATCHER BRO’S BANKING CO. | 
LOGAN, UTAH, August 23, 1904. t 


Editor Banking Law Journal: 

DEAR SIR:—A note due three years after 
date reads “With interest at the rate of eight 
per cent. per annum,” and there is nothing 
further in the instrument to indicate when the 
interest is payable. 

Attorneys here are divided, some holding 
that it is payable at the maturity of the note, 
others that it is payable annually. Being unable 
to find anything definite on the subject, we take 
the liberty of writing you for your opinion, 

Yours truly, 
H. E. HATCH, Cashier. 


The courts have held in sev- 
eral cases that the provision in a long 
time note ‘‘with interest at the rate of 
eight (or other) per cent. per annum,” 
does not make the interest payable an- 
nually, but only at maturity of the prin- 
cipal. 

Interest is never payable at more 
than one time, or before the maturity 
of the principal, unless there is an ex- 
press agreement to that effect. 

In Koehring v. Muemminghoff, 61 
Mo. 403, the note was payable five years 
after date‘‘with interest from date at 
the rate of eight per cent. per annum.”’ 
The supreme court of Missouri said: 

‘“‘No different time is fixed for the 


Answer. 


payment of the interest from that fixed 
forthe payment of the principal secured 
to become due by the note. In sucha 
case, both principal and interest become 
due at the same time; in fact the prom- 
ise plainly is to pay the principal, with 
the interest, five years after the date of 
the note. The words ‘with interest at 
the rate of eight per cent. per annum,’ 
only fix the rate of interest to be cal- 
culated on the note, and have nothing 
to do with the time that it shall be paid.” 

The court refused to admit the testi- 
mony of the witness who drew the note 
that the parties at the time informed 
him the interest was to be paid annu- 
ally; that he understood the words 
‘‘per annum” used in the note, meant 
that the interest was to be paid every 
year; that he so informed the parties; 
and they assented to the drawing of the 
note in that language. It held that 
where the language of an instrument 
has a settled legal construction, parol 
evidence is not admissible to contradict 
that construction. 

In the case of Ramsdell v. Hulett, 
50 Kan. 440, where a three year note 
provided ‘‘with interest at eight per 
cent. per annum after date until paid,” 
the supreme court of Kansas said: 
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‘‘strictly speaking, the words ‘per an- case of Tanner v. Investment ( 
num’ mean by the year, orthroughthe Fed. Rep. 648, has also said: 
year, but we must construe the note as ‘It is too plain for argument that no 
an entirety. It isa promise to pay a interest is due on a promissory note 
stated sum of money, with the interest Payable at a future day, with interest 
thereon, at eight per cent. per annum. mode te rs | oad i, vaate - 
This, we think, means that the princi- pay she interest is to one oe ‘a 
pal and interest are due and payable at principal at the time the latter becomes 
the same time.” due; and if the holder of a note claims 
And the same court in a later case thatimterest is due and payable thereon 


‘ : x a. during the period the note has to run, 
(Motsinger v. Miller, 59 Kan. 573) said he must show some special provision 


of a similar note: ‘‘ The promise is to or agreement to that effect before his 
pay the principal and interesttwo years claim can be allowed.” 

after date; and the words—‘and interest Generally, these long time notes ex- 
from date at the rate of six per cent. pressly provide for the payment of in- 
perannum,’ cannot beconstruedtomean terest annually by the provision: ‘‘With 
that the interest should be paid yearly, interest at eight per cent per annum 
but is only a measure for the calcula- payable annually,” but unless words 
tion of interest on the note. In the are inserted providing for payment an- 
absence of a specific promise to paythe ually, the words ‘‘with interest at 
interest at a different time from that eight per cent. per annum,”’ as already 
fixed for the payment of the principal, shown, only designate the rate, and the 
the principal and interest both become interest will not be payable annually, 
due at the same time.” but only at maturity of the principal. 

Judge Deady, in the federal court 


12 


Payment of Interest In Advance. 


Does it constitute extension of note to time interest paid ? 


, TEXAS, August 19, 1904. the date of its maturity, constitutes of 
Editor Banking Law Journal: itself, as by irresistible inference or 


DEAR SIR:—Please answer through your necessary implication, a contract to ex- 
valuable “Journal” the following, and oblige: tend 


When interest is paid in advance on a past 
due or a demand note, will that be construed as But they held the correct rule to be 


an extension of the note up to the time the in- that the payment in advance of interest 
terest is paid; and ifa demand is made on the On the debt by the principal to the 
maker before the time to which the interest is creditorisof itself, without more, prima 
paid, must he pay, and does he forfeit the in- facie evidence of an agreement to ex- 
terest paid ? SUBSCRIBER. tend the time of payment for the period 
Answer :—The Texas courtof civilap- for which the interest is paid. 
peals in Maddox v. Lewis (12 Tex. Civ. Unless, therefore, the holder can af- 
App. 424; year 1896) refused to hold firmatively prove that when interest in 
the proposition that the bare accep- advance was paid to him for a definite 
tance by the holder of a note of interest period, he did not agree to extend time 
in advance for a definite period beyond of payment for that period, he has no 











right to demand payment of the maker 
until the end of the time for which in- 
terest was paid. 
he Texas court said: ‘‘If the accep- 
tance of interest in advance would not 
in the nature of things be necessarily 
inconsistent with the right to institute 
suit immediately thereafter, the pre- 
sumption of extension arising from such 
advance payment should not be a con- 
clusive one; nor could it be said that the 
exercise of the right to institute such 
suit would in all cases be inequitable.” 
Of course if the holder could under 


THE FREEPORT BANK, / 
FREEPORT, N. Y., September 6, 1904. ) 
Editor Banking Law Journat: 

DEAR SiR:—I have read witha great deal of 
interest your article on “ Dunning draft,” etc., 
page 529, August number, and, as the matter 
is one of great interest to country bankers, I 
write to ask you whether a bank is obligated to 
furnish postage for the return of their ‘dead head” 
items, as with us the drawers invariably fail to 
enclose postage for return. 

Also, in the event of a drawee living two or 
three miles away from the bank to whom the 
draft is sent, is the bank obligated to furnish a 
messenger (perhaps to hire a conveyance) and 
present said draft, and run the risk of being 
reimbursed by the drawee. It appears to me 
that it would be unjust in the extreme for any 
court to lay such a burden on the bank. 

I do not know how it is in other places, but 
with us the drawers, after being requested, when 
drafts are returned to them, almost invariably 
neglect a notice to remit for presenting and 
returning the items. 

I should like to see this matter discussed in 
the Journal. = Yours truly, 

W. S. HALL, Cashier. 


Answer.—A bank is not obliged to 
accept such items, or undertake their 
collection, at all, but if it does accept 
them, we presume it must do its full 


The Dunning Draft. 
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certain circumstances, make out a case 
of no agreement to extend, notwith- 
standing his receipt of interest in ad- 
vance, and should seek to collect the 
note before the time to which the in- 
terest was paid, the maker would not 
forfeit the unearned interest. The 
holder would have no right to retain it, 
as it would be money received without 
consideration. But we surmise the 
cases are very few where, after the 
holder of a note has received advance 
interest, he can turn around and prove 
he never agreed to extend. 







duty thereby assumed, and go to what- 
ever expense is necessary for prompt 
presentment and advice of non-pay- 
ment, which would involve postage 
upon advice of non-payment, and the 
expense in certain cases, of travel to the 
drawee’s residence, where he is located 
out of town. Of course, where the 
bank accepts such paper for collection, 
itis not obliged to do the work for 
nothing; it can make a proper charge 
for its services and expenses and might 
even retain the draft (if it was worth 
anything) by way of lien for reimburse- 
ment. But the trouble is, to collect its 
charges after the work is done, which 
in most cases are necessarily small. 

A good way to regulate this trouble- 
some feature of the business, in the 
state of New York, we apprehend, 
would be to have the State Bankers’ 
Association adopt a similar resolution 
to that adopted by the Kansas Bankers 
Association at Wichita last May. The 
Kansas resolution was as follows: 


‘*Resolved that it is the sense of this 
association that no sight draft drawn 
in payment of a bill or account, shall 
be accepted for collection by any bank 
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unless accompanied by a collection fee 
of at least fifteen cents, and that the 
secretary be insttucted to mail to each 
bank in the state a copy of this resolu- 
tion.”’ 

Of course, any individual bank, or 
group of banks, can adopt such a rule 





BANK, ) 
PORTLAND, OREGON, August 31, 1904. \ 
Editor Banking Law Journal: 

DEAR S1R:—Will you kindly state your opinion 
as to whether or not we were justified in pro- 
testing check and whether or not the same is 
legal, the particulars of which are given below: 

We received from an eastern correspondent 
a check for $50.00, drawn upon the 
National Bank of this city, payable to John 
Smith or order. We sent this check through 
the clearing house for payment, but same was 





returned to us unpaid on account of the missing ¢ 


endorsement of John Smith. We then asked 
the bank to certify the check, and they replied 
that they could not certify same as there were 
not sufficient funds standing to the credit of the 
maker; and further, that if the check was 
properly endorsed they would not pay same. 
Under these circumstances we protested the 
check. 

Could we, under these conditions, legally 
protest this check? 

Yours very truly, 
CASHIER. 

Answer.—Possibly we may be wrong, 
but in our opinion no valid protest 
could be based upon a check refused 
payment under the circumstances above 
stated. The check was returned un- 
paid because the indorsement of the 
payee was missing. The clearing 
house stamp of the presenting bank 
does not, under the rules of the Port- 
land Clearing House, guarantee or 
stand in place of, a missing indorse- 
ment. Refusal to pay under such cir- 


cumstances would not constitute a 


dishonor of the check, because the 


Protest of Unindorsed Check. 





LAW JOURNAL. 


for itself, or themselves, on its or their 
own initiative, but its adoption by the 
banks of an entire state would create a 
universal rule of procedure that could 
be more fully lived up to. 


drawee bank is only authorized to pay 
to John Smith, or upon his order. 
His order, evidenced by his indorse. 
ment, was lacking, so that its return 
unpaid was not, as said, a dishonor. 
There could be no protest for refusal 
to certify the check, as no bank is 
legally obligated to certify, only to pay; 
certification is a contract within its own 
option to make or refuse. Nor do we 
think the fact that the bank stated it 
would not pay, even if properly in- 
dorsed, because of insufficient funds, 
would authorize a protest for non-pay- 
ment. For aught that might appear, 
within an hour after this statement was 
made and before the indorsement of 
the payee could possibly be obtained, 
the drawer might deposit funds suffi- 
cient to pay the check. To justify a 
protest, there must be a refusal to pay 
upon due demand. Presentment of an 
unindorsed check by one other than 
the payee, can hardly be considered a 
due demand, and the statement ‘‘we 
would not pay even if properly indorsed 
because of insufficient funds,” is not a 
positive refusal to pay, upon due de- 
mand, but a statement of what the 
bank would do in a contingency which 
does not exist, and might never exist, 
as before due demand on proper in- 
dorsement, the deposited funds might 
be ample and then the bank would not 
refuse. In our view, therefore, the 


check was not legally protestable. 
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AMERICAN BANKERS’ ASSOCIATION CONVENTION, 


AMERICAN BANKERS’ ASSOCIATION. 


ORDER OF PROCEEDINGS OF THIRTIETH ANNUAL CONVENTION, TO BE HELD AT THE WALDORF- 


FIRST DAY. 
WEDNESDAY, SEPTEMBER I[4, 1904 
Convention called to order at 10 o’clock, a. m., 
by the president, Mr. F. G. Bigelow. 
Prayer by the Right Rev. Bishop Potter, D. 
mL... 


Roll Call. 
Address of Welcome to the City of New 
York by the Hon. George B. McClellan, Mayor. 


Address of welcome to the American Bank- 
ers’ Association’ by Mr. James Stillman, Presi- 
dent New York Clearing House, on behalf of 
the Bankers of Greater New York. 

Reply to addresses of welcome, and annual 
address by the president, Mr. F. G. Bigelow. 

Annual report of the Secretary, Mr. James R. 
Branch. 

Annual report of Treasurer, Mr. Geo. F. Orde. 

Report of the Auditing Committee. 

Report of the Executive Council by the Chair- 
man, Mr. John L. Hamilton. 

Report of the Protective Committee. 

Report of Committee on Fidelity Insurance. 

Report of Committee on Currency Legisla- 
tion by the Chairman, Mr. James M. Donald. 

Report of Committee on Uniform Laws by 
the Chairman, Mr. F. E. Tracy. 

Report of Committee on Bureau of Education 
by the Chairman, Mr. J. B. Finley. 

Report of Committee on Bank Money Orders 
by the Chairman, Hon. A. B. Hepburn. 

Practicai Banking Questions. 

1. “The Money Situation,” Hon. A. B. Hep- 
burn, President Chase National Bank, N. Y. City. 

SECOND DAY. 
THURSDAY, SEPTEMBER I5, 1904. 

Convention called to order at 10 o’clock A. M. 
by the President, Mr. F. G. Bigelow. 

Prayer by Monsignor M. J. Lavelle, St. Pat- 
rick’s Cathedral, Vicar-General. 
Announcements. 

Practical banking questions. 


ASTORIA, NEW YORK CITY, ON SEPTEMBER 14, 15, 16, 1904. 


2. “ Emergency Circulation,” Mr. A. J. Frame, 
President Waukesha National Bank, Waukesha, 
Wis. 

3. “ The Western Banker,” Mr. W. C. Robin- 
son, President National Bank, Winfield, Kansas. 

4 “Banks and Trust Companies,” Mr. Eugene 
E. Prussing, Chicago, IIl. 

Call of Sections, North, South, East and West. 

THIRD DAY. 
FRIDAY, SEPTEMBER I6, 1904. 

Convention called to order at 10.0’clock A. M. 
by the President, Mr. F. G. Bigelow. 

Prayer by the Rev. J. M. Farrar, First Re- 
formed Church of Brooklyn. 

Unfinished business. 

Practical banking questions. 

5. “Credit Indemnity, and its Value to the 
Banker,” Mr. W. E. Schweppe, Manager Bank- 
ers’ Department of American Credit-Indemnity 
Co., St. Louis, Mo. 

6. ‘ The Strength and Weakness of American 
Finance,” Hon. Ellis H. Roberts, Treasurer of 
the United States. 

Continuation of discussion of practical banking 
questions. 


Report of Committee on Nominations. Elec- 
tions. 


Installation of officers elected. 


TRUST COMPANY SECTION, 


The Convention of this Section wiil be held in 
the Grand Ball Room of the Waldorf-Astoria 
at 10 o'clock A. M., September 13, 1904. 

The meeting will be called to order by the 
Chairman at 10 A. M. 

The proceedings will be opened with. prayer. 

Roll call by the Secretary of the Section. 

Address of welcome by Mr. George W. Young, 
President of the Trust Companies Association 
of the State of New York. 

Reply by Mr. Breckinridge Jones, Chairman 
of the Section. 

















































































































































































































640 THE BANKING 

Report of the Secretary of the Section, by 
Mr. James R. Branch. 

Report of the Executive Committee, by the 
Chairman, Mr. Clark Williams. 

Report of the committee on the classification 
of legal decisions relating to safe deposit com- 
panies; duty and liability to box-holders; and a 
compilation of the rules and forms of typical 
companies. [This report will be submitted in 
print. ] 

Address: “Conservatism,” by Mr. F. H. Fries, 
President of the Wachovia Loan and Trust Com- 
pany, Winston-Salem, N. C. 

Address: “The protection of trust compan- 
ies acting as transfer agents and registrars,’’ by 
Mr. Jordan J. Rollins, of Rollins & Rollins, At- 
torneys, New York. 

Statement of the general condition of trust 
companies of the United States as to cash re- 
serve, by Mr. Edward T. Perine,General Manager 
of the Audit Company of New York. 


SAVINGS BANK SECTION. 


The Convention of the Savings Bank Section 
will be held in the Myrtle Room of the Waldorf- 
Astoria, at 1 P. M., September 13, 1904. 

The order of business will be as follows: 

Address—Chairman Tuttle. 

Report of the Chairman of the Executive Com- 
mittee. 

Secretary's Report—William Hanhart. 

Report of Committee on Uniform Laws. 

Addresses wil] then be made, as follows. 

“ Postal Savings Banks,” by Hon. Willis S. 
Paine, ex-Superintendent of Banks of the State 
of New York. 

“Publicity for Savings Banks,” by P. Le 
Roy Harwood, Treasurer Mariners’ Savings 
Bank, New London, Conn. 

“The Law of Trust Accounts,” by Thomas 
B. Paton, Editor of the Banking Law Journal, 
New York. 

“Savings Banks for Texas,’ by R. H. Wes- 
ter, President of Wester Savings and Trust 
Co., San Antonio, Texas. 

“Real Estate Loans and Appraisals,” by 
John Worthington, of the Chicago Savings 
Bank, Chicago. 

“The Card Ledger in Savings Banks,” by 
J. A. Langstroth, Accountant of the San Fran- 
cisco Savings Union, San Francisco, Cal, 


LAW JOURNAL. 


ENTERTAINMENTS. 
The Local Committee has arrranged « pro- 
gramme for entertainment of the delegates and 
their ladies, as follows: 


WEDNESDAY, SEPTEMBER 14th 


A reception will be tendered to the delevates 
and ladies, in the Grand Ball Room, Astor Gal- 
lery, and other connecting rooms, at 8.30 |’. M. 

THURSDAY AND FRIDAY EVENINGs 

Theatrical performance and trips to Luna !’ark, 
Coney Island, afternoons and evenings of above 
days. 

Tickets have also been secured for Museum 
of Natural History and Metropolitan Museum 
of Art. 


AMENDMENTS TO THE CONSTITUTION 
Proposed amendment to Article 4, Section 1, 
Constitution of the American Bankers’ Asso- 
ciation, so that the same shall read as follows 
The Executive Council shall appoint a Standing Prote« 
tive Committee of three persons, whose names sha 


be made public. The said Committee shall contr 


actions looking to the detection, prosecution and punish 


ment of persons attempting to cause, or causing, loss to any 
member of the Association, either by loans upon false stat: 
ments or any other form of crime. 


The above proposed amendment is submitted 
under instructions from the New York State 
Bankers’ Association by the delegates of that 
Association to the Convention of the American 
Bankers’ Association. 


An amendment to Article 3 
tion of the American Bankers’ 
the addition of Section II., presented by the 
Fidelity Insurance Committee : 

Section II: The Executive Council shall appoint a 
of five trustees for the management and administration of 
a fund to be known as ** American Bankers’ Guaranty 


of the Constitu- 
Association, by 


ward 


Fund.” Said fund shall be established for the purpose of 
enabling such of the members of this Association and their 
employees as may elect to become subscribers and con 
tributors tnereto and to avail themselves of the advantages 
thereof to provide, by means of a general co-operation among 
said members and their employees, a fund from which said 
members may be reimbursed for losses arising from the 
dishonest acts of their employees. Said board of trustees 
shall establish rules and regulations for the government 
and management of said fund, and the rules and regulation= 
formulated and adopted by the trustees shall be binding 
upon all the contributors to and beneficiaries of said fund. 
Vacancies in the board of trustees shall be filled by the 
Executive Council, aud it shall be the duty of the Council 
to annually appoint an Auditing Committee to audit the 
books and accounts of said trustees; but nothing herein 
contained shall be construed as creating any financial |ia- 
bility by the Association on account of said fund. 
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THE PURCHASE OF CATTLE 


N the August JourRNAL we published 
a form of cattle note given by cattle 
raisers to commission houses, secured 
by mortgage on cattle, and purchased 
from the commission houses by banks 
in some of the western states. The 
note was held not negotiable by the 
supreme court of Kansas because of a 
clause which it contained that “the 
makers and indorsers * * * agree to 
all extensions and partial payments be- 
fore or after maturity without preju- 
dice to the holder.” 

The danger to banks purchasing this 
note was shown in several decided 
cases where after the commission 
houses had negotiated the notes, they 


NOTES. 


had received payment from the makers 
before maturity, the latter having no 
notice of the transfer, and the makers 
were held protected in such payments, 
the notes not being negotiable instru- 
ments. 

The article published in August has 
aroused considerable interest. The 
secretary of the Indiana Bankers’ Asso- 
ciation, Mr. Andrew Smith, of Indian- 
apolis, writes the Journal as follows re- 
garding the matter: 

‘The article is important and every 
banker should read it. The informa- 
tion is valuable to every banker. I 
enclose you sample of cattle note used 
by one of our Indiana banks:”’ 


ROACHDALE, 


after date 


At the Roachdale Bank, Reachdale, Indiana, 


4 
“ 


POST OFFICE. 


: for which this note is given, is and shall remain in the said 
this note and interest is paid in full, and he shall have full power to take possession of 
-| said property at any time he may deem himself insecure, even before the maturity of 
: this note; and if not paid when due, I will pay all expenses incurred in collecting, in- 
:| cluding attorney’s fees, and this note is to become due on demand, in case I sell my 


:| property as above described or remove from my present residence. 


DoLLaRs 


until 


The drawers and 


:| endorsers severally waive presentment for payment, protest and notice of protest and 


non-payment of this note, without relief from valuation or appraisement laws. 


This 


note to draw eight per cent. interest from date if not paid at maturity. 


FORM OF CATTLE NOTE USED IN INDIANA. 


A Missouri banker writes: ‘‘The 
form of note you refer to was at one 
time accepted by the Missouri banks to 
a considerable extent, but so far as I 
know, they are very seldom taken at 
the present time.” 

An Iowa banker writes: 


‘‘T have been interested in reading 
the article on cattle notes. While I 
understand that some banks in the 
state have purchased paper of the kind 
referred to in the article, I am not in- 
formed as to how general the practice 
has been or how extensive it has be- 
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come. I find that so far as banks are 
concerned in this city, (Cedar Rapids), 
they have not thought favorably of 
purchasing this commission house 
paper. It might be that the matter is 
of sufficient importance for you to call 
the attention of the Iowa bankers to it, 
and if not of sufficient importance now 
it might give them something to think 
about that would make them more 
careful in the future should they find 
themselves in funds sufficient to cause 
them to go away from home for in- 
vestments. 

The danger in this transaction is the 
mortgage itself, for the mortgage that 
binds the maker to ship the stock to 
the commission house who sold the 
paper could cause a loss, especially if 
the company were not strictly honest. 
If there were any controversy between 
the maker and the commission house it 


A MOVEMENT FOR STATE 


The people of the state of Texas have hereto- 
fore been deprived of the facilities afforded by 
state banks of discount and deposit. Ata time 
when prejudice against banks of all kinds was 
very strong, the following provision was incor- 
porated in the constitution of the state: 

“No corporate body shall hereafter be created, 
renewed or extended with banking or discount- 
ing privileges.” 

A proposed amendment to section 16, article 
16 of the constitution was passed by the state 
legislature in 1903, and at the next general 
election the people will be called upon, by vote, 
to ratify or reject the same. Following is the 
resolution as passed by the legislature: 

Section 1. Be it resolved by the legislature of 
the State of Texas, That section 16 of article 16 
of the constitution of the State of Texas be and 
the same is hereby so amended that the same 
shall hereafter read as follows: 


Section 16. The legislature shall by general 
laws authorize the incorporation of corporate 
bodies with banking and discounting privileges 
and shall provide for a system of State super- 
vision, regulation and control of such bodies 
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might complicate the collection or tie 
up the collateral. The only safety as 
we see it for anyone buying any paper 
secured by chattel mortgage, regard- 
less of whom bought, is to take an as- 
signment of the mortgage and have it 
recorded promptly and to at once ad- 
vise the maker of the note that you 
have bought it and will look to him for 
its payment and to be sure that the 
notice reaches the maker. If the 
mortgage agreeing to ship to a certain 
commission house constitutes a con- 
tract, the shipper should advise the 
commission house when he sends the 
stock for sale that the proceeds are to 
be applied toward the payment of his 
note held by the banks that bought it. 
The maker of the note having had no- 
tice would have to do that to protect 
himself if he knew who held his paper.” 


BANKS IN TEXAS. 
which will adequately protect and secure the 
depositors and creditors thereof. 

Each sharet.older of such corporate body in- 
corporated in this State, so long as he owns 
shares therein, and for twelve months after the 
date of any bona fide transfer thereof, shall be 
personally liable for all debts of such corporate 
body existing at the date of such transfer to an 
amount additional to the par value of such 
shares so owned or transferred equal to the par 
value of such shares so owned or transferred. 


No such corporate body shall be chartered 
until all of the authorized capital stock has been 
subscribed and paid for in full in cash. Such 
body corporate shall not be authorized to en- 
gage in business at more than one place, which 
shall be designated in its charter. 

No foreign corporation other than the Na- 
tional banks of the United States shall be per- 
mitted to exercise banking or discounting privi- 
leges in this State. 

The governor is directed to make the procla- 
mation and give the notices required by law 
for the submission of the foregoing resolution 
to the people of the State of Texas as an amend- 
ment to the constitution of the State of Texas 
at the next general election. 
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RECENT BANKERS’ CONVENTIONS. 


SOUTH DAKOTA. 


The thirteenth annual convention of the South 
Dakota Bankers’ Association was held at Sioux 
Falls, June 7 and 8. E. L. Abel, President of 
the Association, referred to the fact that in the 
disastrous year 1893, the Association became 
inactive, but that beginning with June, 1901, it 
has had regular annual and successful meetings. 
The President congratulated the bankers upon 
the continued prosperity in both state and nation. 
Every line of business is prosperous in South 
Dakota, and the state having been favored by 
good crops for several years, the financial con- 
dition of the farmers is particularly good. The 
condition of the banks of South Dakota is very 
satisfactory, and there has been a steady in- 
crease in number, capital and deposits during 
the year. The President urged that the Associa- 
tion fall inline with some of the other associations 
and urgently oppose bucket shops. He also 
urged that the government money should be de- 
posited in banks which will give unquestioned 
security, and not locked up in the national treas- 
ury, and that the deposits should be so distrib- 
uted that New York banks will not receive the 
lion's share and then endanger general business 
by periodically calling upon the treasury to come 
to their relief in critical times which are of their 
own manufacture. He said this subject is one of 
very great importance and should receive the 
careful consideration of Congress. The presi- 
dent asked the organization to take prompt ac- 
tion in dividing the state into groups, getting it 
properly organized and in working order. Re- 
ferring to bank statements, he said the item of 
overdrafts was larger than it ought to be, and 
the association should put its stamp of disap- 
proval upon the practice of permitting over- 
drafts, paying high interest upon time deposits, 
andall other questionable practices used by some 
banks to secure business. Upon the subject of 
branch banking and assets currency, he said 
that the former was dead and the latter very 
badly wounded. After serious reflection he 
adhered to his opinion, formerly expressed, that 
depositors in banks should be absolutely guar- 


anteed against loss, and a system should be de- 
vised whereby every bank should be taxed a 
small sum for the creation of a safety fund for 
the protection of depositors. Referring to the 
amendment of the National Banking Law per- 
mitting organizetion of banks with a minimum 
capital of $25,000, he said this has resulted in 
the organization of a large number of these 
smaller banks in territory where banks of larger 
capital could not safely be stationed, and the 
reduction of capital by some banks to which 
$50,coo capital was a burden and a constant 
temptation to make unsafe loans. The, amend- 
ment was wisely made and resulted in much 
good in many ways. 

The association adopted resolutions that the 
state treasurer should deposit the state funds in 
banks in South Dakota, and that the bankers 
of South Dakota use every possible effort to 
check the spread of “bucket shops,”’ and if pos- 
sible drive them from the state. 

An address upon “Bank Money Orders” was 
made by Frank E. Holton, of Minneapolis, and 
National Bank Examiner Silsby told why South 
Dakota banks should do most of their business 
with interstate banks, giving the reasons: 

First, Because the character, standing and 
financial condition of the banks within the 
charmed circle absolutely justifies the act. 

Second, Because the nearer surplus and re- 
serve fund are kept to the owner the more ex- 
peditiously and economically can the funds be 
called if required. 

Third, The supporting and sustaining of 
financial institutions within the boundaries of 
States having natural and mutual interests stimu- 
lates the development of such States, and thus 
adds to the financial and business interests of 
the entire section, and helps to develop oppor- 
tunity for all to enjoy increased advantages. 

Fourth, By close and sympathetic contact 
with the nearby money centers and sustaining 
fiduciary relations that are reciprocal, the coun- 
try banker is sure to receive the limit of en- 
couragement and consideration. 

Fifth, The South Dakota banker is much more 
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likely to know something personally of the char- 
acter, standing and worth of inter-state institu- 
tions, and also of the character and quality of 
the securities in which they principally deal than 
of those far remote, with whom practically no 
intercourse is had. 

Public Examiner Hemingway discussed the 
question of how the membership of tke asso- 
ciation can be increased. 

The officers elected are: President, H. S. Rowe, 
of Bryant; Vice-President, H. E. Perkins, Sturgis; 
Treasurer, John Schmeier, Parkston; Secretary, 
George C. Fullinweider, Huron. 


GEORGIA. 


The thirteenth annual convention of the 
Georgia Bankers’ Asscciation was held at Lcok- 
out Mountain, Tennessee, on July 12 and 13. 
S. B. Brown, the President, discussed the bill to 
permit national banks to make loans with real 
estate as security, which was reported favorably 
last spring by the Banking and Currency Com- 
mittee of the House of Representatives. He 
said he did not hesitate to recommend Icans on 
realty to savings banks and trust companies 
which are not expected to use .their deposits in 
active business and make a specialty in this 
class of loans, but he urged great caution in 
taking advantage of this privilege, should it be- 
come a law, and expressed the belief it would 
be better for the banks of the state if the bill is 
defeated. Onthe question of asset currency, 
the President said the bankers can well afford to 
wait the time when the necessity of issuing this 
currency is more imperative than at present. He 
showed that days of grace had been abolished, 
and he recommended methods to have enacted 
the uniform Negotiable Instruments Law. The 
President stated that the Executive Committee 
had procured a charter for the Georgia Bankers’ 
Association covering all necessary authority 
for the proper transaction of its business. The 
president stated that an amendment was offered 
in the Georgia senate at its fall session of 1903 
to tax all bank assets, including deposits. When 
the injustice of the amendment was seen it was 
not enacted. The president stated it to be the 
duty of the Association to see that the laws are 
so amended as to provide depositors in private 
banks the same protection which are given de- 
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positors in national and state banks. The presi- 
dent spoke of the evils of speculation and the 
necessity of discriminating against speculators; 
also upon the serious labor troubles in some 
of the states; he spoke favorably concerning the 
recommendation of the Governor for the appoint- 
ment of an immigration committee, with the ulti- 
mate object in view of bringing to the state 
skilled laborers and intelligent farmers; also 
upcn the benefit to the Southern states of the 
Panama Canal and also of the rclation of news- 
papers to banks. 

The executive council reported in detail their 
work during the past year—the procuring of a 
charter for the association, the looking after 
legislation, the abolishment of grace, and the en- 
deavor to have the Negotiable Instruments Law 
enacted, also a bill requiring private banks to 
publish reports and be examined, as incorpora- 
ted banks are. The council also reported the 
compilation of a very comprehensive cipher code. 

Clark Williams, of New York, made an ad- 
dress showing an element of danger to banks in 
municipal bonds as security. Safe and unsafe 
banking was discussed by Arthur Kavanagh of 
New York. An experience meeting was then 
held, and bankers from various sections made 
short speeches upon local conditions and doings. 
Charles O. Austin, of Chicago, discussed state 
supervision of state and private banks. The 
Secretary read a paper contributed by Frank 
Sheffield, of Americus, Georgia, upon “Items 
for Collection,” in which he brought to attention 
a circular notice signed and issued by the banks 
of Americus that such banks will require in 
future that all drafts, notes or other items sent 
to them for collection must be accompanied by 
ten cents in postage or coin to pay for expense 
of registering and presenting the item. If a col- 
lection is made the amount will be deducted 
from the regular charges for remitting. 

A resolution was adopted commending the 
efforts of the Greater Georgia Association to 
secure immigration and joining with them in 
asking the legislature to adopt the suggestion 
of the Governor that an immigration commis- 
sion be established. 

Discussion was had upon the subject of the 
examination and supervision of private banks. 
Other subjects of general discussion were: Co- 
operation of banks in their respective towns and 
cities, looking to the correction of common evils 
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and inconveniences, among other evils, divided 
accounts. $500 was appropriated to the prosecu- 
tion of the work of the legislative committee. 


ORGANIZATION OF 


During the month of August there were char- 
tered 38 national banking associations, with 
capital stock of $1,532,000. Of these banks, 2 
had a capital of less than $50,000, the total be- 
ing $747,000, and 9 a capital of $50,000 or over, 
aggregating $785,000. 

Since March 14, 1900, there have been char- 
tered 2,121 national banking associations, with 
authorized capital stock of $121,187,300, the 
bonds deposited at date of organization amount- 
ing to $29,986,900. Of that number of banks, 
1,393, with a capital of $36,269,500, were organ- 
ized under the act indicated, and 728, with 
capital of $84,917,800, under the act of 1864. 

A further classification of the banks shows 
that 1,188, with a capital of $62,581,500, were of 
primary organization; while 690, with capital of 
$42,526,000, reorganizations of State or private 
banks; and 243, with capital of $16,079,800, con- 
versions of State banks. 

From March 14 to December 31, 1900, there 
were organized 398 banks; during the year rgor, 
412; 1902, 492; 1903, 515, and from January 
Ist to August 31, 1904, 304. From the be- 


BOOK 


We have received a handsome volume contain- 
ing the combined proceedings of the tenth and 
eleventh annual conventions of the California 
Bankers’ Association held at San Francisco Oc- 
tober 16, 1903, and Los Angeles May 19, 20 and 
21, 1904. In addition to the proceedings, the 


book contains the constitution and by-laws of the 
California Bankers’ Association, a list of officers 
and members, amortuary record and a full index. 


The proceedings of the ninth annual conven- 
tion of the Washington State Bankers’ Associa- 
tion held at Walla Walla on June 16, 17 and 18 
has been received in book form. The book is 
very handsomely gotten up. It contains as a 
frontispiece the portrait of N. H. Latimer, Presi- 
dent of the Association, who is Manager of Dex- 


ter, Horton & Company at Seattle. The book 
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The officers elected are: President, Miller S. 
Bell, Milledgeville; Secretary, L. P. Hillyer, 
Macon; Treasurer, Oscar E. Dooley, Macon. 


NATIONAL BANKS. 


ginning of the national banking system 7,385 
banks have been chartered, of which 5,431 are 
in operation, 1.538 having been placed in volun- 
tary liquidation, and 416 in charge of receivers. 

On August 31, 1904, the authorized capital 
stock of existing banks was $777,061,335; bonds 
on deposit to secure circulation, $419,683,940; 
circulating notes outstanding secured by bonds 
and lawful money, $417,380,300 and $35,136,- 
473, respectively, an increase of $2,309,885 dur- 
ing the month, and of $198,114,043 since March 
14, 1900, 

There have been organized since October 
31, 1903, to August 31, 1904, inclusive, 359 
banks, geographically distributed as follows: 
New England States, 3; Eastern States, 42; 
Southern States, 106; Middle Western States, 
97; Western States, 81, and Pacific States, 27. 

Divided by States, Texas leads, with 43; Penn- 
sylvania, 25; Minnesota, 23; Indian Territory, 
19; Illinois, 18; Iowa, 17; Kansas, 14; California, 
Indiana, and Kentucky, 12 each; Ohio and 
Oklahoma Territory, 11 each, and the other 
States and Territories, 10 each or less. 


NOTICES. 


also contains the portrait of Vice-President 
Edwin T. Coman, Cashier of the First National 
Bank of Colfax, of Secretary P. C. Kauffman, 
second vice-president of the Fidelity Trust Com- 
pany of Tacoma and of the Treasurer, W. M. 
Shaw, assistant cashier of the Exchange National 
Bank of Spokane. It is full of useful informa- 
tion of banking affairs not only of value in Wash- 
ington but in other parts of the country. 


The printed book of proceedings of the seven- 
teenth annual convention of the Kansas Bankers’ 
Association held at Wichita on May 18 and 19 
has been received. It is adorned with portraits 
of the present and past officers; also a map of 
the state showing the six groups into which the 
Association is divided. It is a work of 285 pages 
containing information of great value. 





COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the 
New York Clearing House for the weeks ending Sept. 12, 1903, and Sept. 10, 1904, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year: 


BANKS. 





Bank of N. Y., N. B. A..... 
Bank of the Manhattan Co . 
Merchants’ National 
Mechanics’ National 

Bank ef America 

Phenix National 

National City 

Chemical National 


Merchants’ Exch. National.. | 


Gallatin National 


Nat. Butchers & Drovers’. . | 


Mechanics & Traders’ 
Greenwich 

American Exchange Nat... 
Nat. Bank of Commerce.... 


Nat. Bank of N. America... 
Hanover National 

Irving National 

Citizens’ Central National. . 





National Shoe & Leather. . of 


Corn Exchange 
Oriental 


Importers & Traders’ Nat..| 


National Park 

East River National 
Fourth National 
Second National 
First National 


N. Y. National Exchange. .| 


Bowery 

N. Y. County National 
German-American 
Chase National 

Fifth Avenue 

German Exchange 
Germania 





Bank of Metropolis 
West Side Bank 


First National, Brooklyn. . .| 
Liberty National 





N. Y. Produce Exchange. . .| 
New Amsterdam National.. 
Astor National 





Loans, 
1903. 


$ 17,055,000] $ 20,568,000) 


18,282,000} 


2,189,300 | 
3,961,000 
1,845,400 
28,766,000 | 
771033700 | 
22,617,200} 
3,049,700 
5,832,500 
2,239,200 
14,337,000 | 
43,912, 100| 
6,224,000 | 
7,121,700} 
2,599,200 | 
6,487,200) 
5,569,900 | 
25,372,000 
5,516,100 
22,466,000 | 
57,380,000 | 
1,075,400) 
16,703,500) 
9,334,000 | 
75,664,100 | 
6,546,800 | 
2,699,000 | 
4.379.700 
3,488,400 
37,149,600) 
8,547,000 | 
2,823,600 | 
2,833,700} 
10,91 3,200| 
6,966,600 
2,366,400 | 
7,403,100) 
3,272,000! 
I 1,675,000} 
4,328,000 | 
9,877,300 | 
4,295,300 | 
6,033,500) 
4,893,000 | 





Loans, | 


1904. 


21,729,000) 
19,348,200 | 
22,800,000 
26,244,500) 

3,260,000) 

185,936,600) 

24,865,200) | 
5,742,500) 
g, 100,600 
2,114,400 
4,551,000 
2,510,600 | 

30,139,600 





173,735,700 
23,840,200) 
3,153,500) 
6,160,200 
2,145,200)| 
17,292,500 | 
53,116,000 
6,889,000 
16,301,600 
2,610,900 
6,818,100 | 
7,330,800 
29,037,000 
7+7 27,400 | 
24,867,000 
74,601,000 | 
1,147,600) | 
20,623,200 
8,993,000) 
106,724,600) 
7,581,800)| 
3,000,000 
4,509,400 | 
3,698,200 | 
47,114,000)| 
9,036, 300) | 
2,703,900 
2,757,900 | 
11,950, 100)| 
7,269,600) 
2,536,500 | 
7.552,700)| 
3,154,000) 
14,418,000 | 
4,112,000)| 
11,574,500)| 
5,090, 500 | 
5,865,100 | 
4,537,000 | 





Deposits, 
1903. 


23,294,000 
i 3,913,700 
12,926,000 
21,371,300 

3,746,000 

125,010,000 

23,092,800 


5,483,200) 


4,804,900 
2,351,300 
3,835,000 
1,763,300 
22,211,000 
62,936,800 
18,481,200 
3,604,000 
5,833.500 


2,439,000) 


12,989,200 
55,109,800 
5,340,000 
7.997.700 
2,813,600 
6,691,700 
6.779.300 
30,188,000 
4,840, 500 
19,515,000 
65,873,000 
1,094, 500 
18,162,600 
9,832,000 


62,311,900} 


5,708,100 
3,036,000 
4,663,100 
3,327,500 
43,791,900 
9,318,600 
3.305.900 
4,761,900 


* 11,188,400) 


7,034,300 
2,353,000 
8,121,100 
3,596,000 
13,899,000 
4.378,000 
8,211,800 
4,284,200 
6,227,100 


5,003,000) 


t Deposits, 
1904. 


$1 5,891,000} $ 20,774,000 


34,559,000 
23,392,00c 
24,397,000 
30,692,500 
2,561,000 
202,451,400 
24,609,200 
6,326,400 
7,081,100 
2,481,600 


Per Cent. of 
Inc. Dec, 


30. «eee 
48. 3 
68. 


63.91.45 


4,650,000) 2 


2,509,200 
22,780,200 
166,037,800 
22,427,200 
3,620, 300 
6,160,000 
2,515,400 
16,989,400 
66,191,800 
6,439,000 
19,883,400 
2,929,600 


7,172,400) . 


9,137,100 
35,244,000 
7,459,800 
22,617,000 
89 849.000 
1,216,400 
23,931,600 
9,353,000 
112,676,000 
6,866, 300 
3,405,000 


8,021,100 
2,731,800 
8,710,700 
4,035,000 
17,151,000 
4,819,000 
10,821,200 
5,650,400 
6,831,600 
4,525,000 


Own = 


“N= Ww Oe NN = = 
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$848,02 3,800 ‘$1, I 30,486,200 | $834,73 5.700 $1 ,221,709.400| 
| 





+ United StateseDeposits included, $23,359,800. 





